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CURRENT EVENTS. 





Come West.—We offer to the American 
Bar Association Mr. Greeley’s advice to the 
young man, Go west. It is a prosperous 
body, with a large and influential member- 
ship and a plethoric treasury; but as it has 
always held its sessions in the east, it has 
been chiefly attended by eastern members, 
and the result is that it is an eastern rather 
than a representative body. All other bodies 
of this character habitually migrate from 
place to place. We ask the executive com- 
mittee to try Chicago or St. Paul for the 
place of meeting next year. If Chicago is 
chosen, the proceedings and reports and pa- 
pers will be printed in the great dailies in full 
and the proceedings of the meeting will in 
that way reach a portion of the lay public, 
which public they never reach now. 





Tue American Bar Association. — The 
meeting of this body was carried out accord- 
ing ‘to the programme announced in a previ- 
ous issue of this JournaL. It was more nu- 
merously attended than any former meeting, 
and was in all respects successful. The 
principal feature, as we indicated, was a re- 
port of the special committee upon Delay and 
Uncertainty in Judicial Administration. The 
report was signed by but two members of the 
committee, David Dudley Field, and John F. 
Dillon. Of the other members, Mr. Merrick, 
of Washington, had died; Mr. Phelps, of Ver- 
mont, was absent as our minister at the Court 
of St. James ; and Mr. Broadhead, of Missouri, 
was absent in France on legal business for the 
government. The recommendations of the 
report were adopted, except that that favors 
the codification of the common law. This, 
after a long debate, was postponed for fur- 
ther consideration at the next meeting, and 
was finally recommended to the committee 
with instructions to report again at the next 
meeting. The committee, as reorganized, 
consists of the following gentlemen: David 
Dudley Field, of New York, Chairman; John 
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F. Dillon, of New York; George G. Wright, 
of Iowa; Cortlandt Parker, of New Jersey, 
and Seymour D. Thompson, of Missouri. 





Tue Next MEETING OF THE AMERICAN Bar 
AssociaTion.—The next meeting of this body 
will be presided over by William Allen But- 
ler, an accomplished lawyer of New York. 
The important features of the meeting, as 
they now foreshadow themselves, are a sec- 
ond report of the committee on ‘‘Delay and 
Uncertainty in Judicial Administration,’’ and 
also a debate upon the report of the commit- 
tee on ‘‘Jurisprudence and Law Reform,’’ 
concerning the surveillance of professional 
criminals, which was laid over for considera- 
tion. The former report will undoubtedly 
have the effect of renewing the debate on the 
subject of codification of the common law, 
and the question will be pressed by the advo- 
cates of codification to a decisive vote. The 
latter report was one of exceptional ability, 
for which the Association is greatly indebted 
to Simeon E. Baldwin, of Connecticut. It ex- 
plains the system of surveillance to which pro- 
fessional criminals are subjected in En- 
gland and upon the continent, and recom- 
mends the adoption of a similar system in 
this country. The adoption of this report 
will be powerfully opposed by that splendid 
and popular class of the profession known as 
advocates, who, from the habitual defense of 
persons accused of crime, have come insensi- 
bly to sympathize with the criminal classes. 
They will protest against the adoption of the 
report as inhuman, barbarous, contrary to the 
spirit of liberty which animates our institu- 
tions, and they will have much to say about 
the Divine Master, just as they do when they 
talk to a jury in the defense of a red-handed 
murderer, But the fact remains that houses 
are habitually burglarized in all the great 
cities of the country ; that life is unsafe in by 
far the greater portion of our great territory ; 
and that irregular executions of offenders at 
the hands of mobs outnumber the executions 
which take place under legal process. These 
facts have created a profound impression 
upon the public mind, and the American Bar 
Association will not face public opinion and 
refuse to sanction the measures advocated by 
this report. 
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Tue Law oF INHERITANCE IN Conco,—The 
new ‘‘What-is-it’’ in Congéd—empire, king- 
dom, republic or private corporation—is at- 
tracting such attention, that the law of des- 
cent which prevails among the natives of that 
country will be read with curiosity. It is 
said that children are considered the proper- 
ty of the wife’s relatives, the’ father having 
little or no control over them. The line of 
inheritance is from uncle to nephew. Thus, 
a man’s real property and slaves go to the 
oldest son of his oldest sister, or to the next 
of kinon such aline. The wise nephew will, 
therefore, leave his father’s house and go to 
live with his uncle. Moreover, knowing that 
the nephew is to inherit his goods, while his 
own children belong to his wife’s clan, a man 
cares more for his nephew than for his own 
children. 





‘“‘Late WitH.’’—The question whether a 
person quitting the employment of a com- 
mercial house and engaging in the same kind 
of business elsewhere has a right to advertise 
himself as ‘‘lately with’? such house and 
thereby attract to himself some of its custom, 
came up the other day before Judge West- 
brook, of the Supreme Court of New York. 
There was no allegation of fraud, but never- 
theless the learned judge held that the de- 
fendant had no right to make such use of the 
name of his former employer. He is report- 
ed to have said: ‘‘Nothing is more complete- 
ly the property of a man than his name. No 
person can use it without the owner’s con- 
sent. The use of the plaintiff's name to 
make conspicuous the rival business and 
name of defendant is a clear violation of the 
property rights of the plaintiff.’”” The New 
York Herald volunteers the following criti- 
cism on this decision which seems hard to an- 
swer: ‘‘Judge Westbrook does not cite any 
authority or precedent in support of this 
view. He reaches his conclusion by reason- 
ing. We think the conclusion wrong and the 
reasoning unsound. When a person has been 
for a long or a considerable time in the ser- 
vice of a business house or firm widely and 
favorably known, that fact raises a presump- 
tion of his capability to carry on the same 
business for himself. It is a fact which, in 
the absence of fraud or unfair dealing, he has 





a right to announce to the public. In music 
or art it would seem ridiculous to deny to a 
person the right truthfully to represent him- 
self or herself as the pupil of a well known 
teacher or artist. ‘The principle is the same 
in business. This view of the law has been 
taken by our Court of Appeals. A firm of 
dentists dissolved partnership. One contin- 
ued business in the same place, the other 
opened another office. The Court of Appeals 
held that the former had no right to represent 
himself as successor to the late firm, since 
such was not the fact. ‘But,’ said the court, 
‘he may lawfully describe himself as formerly 
or late of that firm. He would thus state 
simply a fact belonging to his own life, as 
much so as if he were to give the time or 
place of his birth, the name of his father or 
instructor or the college from which he grad- 
uated. All this might be done in good faith.’ ’’ 





A Nove OpsecTion In THE MrKapo Case. 
—The New York Herald quotes under the 
above heading our objections upon the above 
case,) and says ‘‘our legal contemporary is 
positively lacking in a sense of the humorous. 
It fails to see the difference between a wick- 
ed libel, and a wholesome, good-natured sat- 
ire, which would make the Mikado himself 
smile, as well as ‘his son and the lords and 
ladies of his court.’ There are some close 
legal questions in the Mikado case, but the 
point raised by the Central Law Journal is 
not one of them.’’ If for ‘“The Mikado of 
Japan’’ the playwright had substituted ‘‘The 
Proprietor of the New York Herald’’ and 
represented that well known gentleman in a 
mock heroic character, outlandishly dressed, 
parading the stage and acting the part of a 
clown and a buffoon, possibly the opinion of 
the Herald would be different about the play 
being ‘‘a wholesome, good-natured satire.’’ 
We doubt whether it would make Mr. Ben- 
nett ‘‘smile,’’ although it might please some 
of his editors and reporters, and possibly 
tickle the fancy of the printer’s devil. 





Kansas Law JournaLt.—The index to vol- 
ume one of the Kansas Law Journal has come 


1 Ante, 123. 
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to hand. It will be perceived on running 
down its titles that a very considerable vari- 
ety of legal matter has been published in its 
columns during the past six months. The 
Kansas Law Journal is an excellent publica- 
tion of its class, and deserves the support of 
the legal profession in Kansas. Its editorial 
matter is well considered and well written. 








NOTES OF RECENT DECISIONS. 





Evipence. [Competency oF WITNESSES. ] 
—STENOGRAPHER’S TRANSCRIPT OF TESTIMONY 
or Dums WITNESS. TAKEN Down BY INTERPRET- 
ING His Signs, ApMisstBLE.—In Quinn v. Hal- 
bert,? the Supreme Court of Vermont decided 
(Mr. Justice Taft dissenting) that the fact 
that a person was dumb and was obliged to 
communicate his thoughts by signs, did not 
render him incompetent as a witness. That 
cause having been remanded for another trial, 
and the witness concerning whom this ruling 
was made, having in the meantime died, the 
question came up on the subsequent trial and 
ona subsequent appeal therefrom,’ whether 
the stenographer’s notes of the testimony of 
the witness as given on the former trial, and 
taken down by the stenographer by interpret- 
ing his signs, were competentevidence. The 
court held that they were competent evidence 
under a statute of that State, Mr. Justice 
Taft saying: ‘‘While there is force in the 
suggestions of the defendant’s counsel, we 
think that § 816 of the R. L. makes it evi- 
dence, although the stenographer described 
in words, signs made by the witness. What 
his testimony was upon the former trial could 
have been shown by witnesses who heard it. 
See cases cited in Roberts’ Digest, 285. And 
the signs made by the witness are no doubt 
as well described by the stenographer, in his 
transcript, as they would have been by wit- 
nesses on the stand. I take this occasion to 
note the dissent which I expressed in con- 
sultation at the former hearing, from the con- 
clusion of the court, that Quinn was a com- 
petent witness. The fact appeared that he 


was not, and could not have been cross-ex-’ 


amined. Thus the defendant was deprived 
of one of the two great tests of the truth of 


2 55 Vt. 224. 
3Quinn’s Admrs v. Halbert, 57 Vt. 178 (Adv. Sheets.) 





a witness, viz.: a cross-examination. I 
should, therefore, have excluded his whole 
testimony, but the court held otherwise, and 
the statute makes a transcript made by the 
stenographer evidence. The defendant was 
not entitled to a compliance with his request 
that the manner of its reproduction materi- 
ally lessened the weight to be given his testi- 
mony. It would have been proper for the 
court to have told the jury that it'should have 
been considered by them in determining that 
question. How much it lessened its weight 
was a question for them, not for the court.’’ 





NEGLIGENCE. [Rartway Company — Pro- 
HIBITED Rate oF SpeeD.|—WHETHER Rvn- 
NING AT PROHIBITED RaTeE OF SPEED IS TO BE 
DEEMED THE ProximaTe Cause oF AN INJURY 
CavuseD BY THE EnGine Becominc DEralLep. 
—This question was presented in a somewhat 
curious phase in the case of Mahan v. Union 
Depot, etc. Transfer Co.,* before the Supreme 
Court of Minnesota. The railway was laid 
upon the street of acity. An engine, with a 
car attached, while running at a rate of speed 
prohibited by an ordinance of the city, quit 
the track, running into a house abutting the 
street, and injured the plaintiff, who was 
therein. It was urged on behalf of the rail- 
way company that the ordinance had no ap- 
plication to such a case, but that it was in- 
tended for the protection of persons or prop- 
erty within the street. The court did not 
accede to this view. Dickenson, J., said: 
‘*The obvious dangers arising from running 
locomotives and trains of cars rapidly through 
a populous city are too manifold to warrant 
so limited an application by the court of the 
prohibiéory law. We see no reason for limit- 
ing the effect of the unqualified terms of the 
ordinance by declaring that the dangers con- 
templated when the ordinance was enacted 
did not include that arising from the vicinity 
of buildings to the railroad, and the conse- 
quent exposure of such buildings and their 
inmates to injury from any accident throwing 
trains from the tracks. It has even been 
considered that the danger to buildings from 
fire thrown out by engines in rapid motion 
was one of the mischiefs which a statute lim- 


424.N. W. Rep. 293. 
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iting the speed of trains through cities and 
villages was designed to prevent.’ The ordi- 
nance unquestionably imposed the duty of 
limiting the speed of trains to the rate pre- 
scribed. The breach of that duty was evi- 
dence of negligence. The plaintiff was 
rightfully in the place where the injury oc- 
curred. Although she was in that place by 
the defendant’s license, she is not to be 
deemed as having assumed the risk of injury 
from such acts of negligence as might be 
committed by them. They were responsible, 
if they failed to exercise ordinary care, for 
the natural and proximate consequences of 
their negligence.’’ What the court really 
seems to have decided was, that it was prop- 
erly left to the jury to say whether the neg- 
ligence of the defendant, in running its en- 
gine and car at a prohibited rate of speed, 
was the proximate cause of the injury which 
the plaintiff received. 





Preapinc. [SrrrimG Ovt.] — STRIKING 
Out a SHam AnsweR.—The question, under 
what circumstances a court is at liberty, in 
pursuance of a power conferred by statute, 
to strike out the entire answer of the defend- 
ant as a sham, was again considered by the 
Supreme Court of Minnesota in the case of 
Jewell v. Wright,’ and the conclusion was 
reached that this cannot be done, except 
where the falsity of the answer is so clear and 
indisputable that it is to be regarded as ‘‘a 
mere pretense, set up in bad faith without 
color of fact. Under this rule, the court, 
for obvious reasons, had no difficulty in hold- 
ing that the court below erred in striking out 
the answer asa sham, because the plaintiff 
produced affidavits tending to show,that it 
was false, while the defendant produced 
counter affidavits tending to show that it was 
true. Berry, J., said: ‘‘When the allega- 


5 Martin v. Western Union R. Co., 23 Wis. 487. 

6 Faber v. St. Paul, M. & M. R. Co., 29 Minn. 465; s. 
c., 18 N. W. Rep. 902; Toledo,,W.& W. R. Co. v. 
O’Connor, 77 Ill. 391; Lane v. Atlantic Works, 111 
Mass. 136; Crowley v. Burlington, C. R. & N. R. Co., 
20 N. W. Rep. 467, (Iowa). 

7T24.N. W. Rep. 299. 

8 Morton v. Jackson, 2 Minn. 221, (Gil. 180;) Barker 
v. Foster, 29 Minn. 166; s. c.12 N. W. Rep. 460; C. N. 
Nelson Lumber Co. v. Richardson, 31 Minn. 267; s. c., 
17 N. W. Rep. 388; Kiefer v. Thomass, 6 Abb. Pr. 
(N.S.) 42. 





tions of the answer or defense are fairly sup- 
ported, as in this case, by the affidavits of the 
defendant and other persons, as against like 
affidavits on behalf of plaintiff, it cannot or- 
dinarily be said that the falsity of the answer 
is clear and indisputable. For a court to as- 
sume to say this, unless in very extraordinary 
circumstances, such as do not exist here, 
would, in effect, be to try the controversy be- 
tween the parties upon affidavits, and to de- 
prive the defendant of his right to a regular 
trial by jury or otherwise, with all its mani- 
fest advantages. Obviously this will not do.’ 
But, as it seems to us to appear by the record 
to have been what the trial court did do in 
the present action, the order striking out the 
answer, and for judgment for plaintiff, is re- 
versed, and the case remanded for further 
proceedings.’’ 


————_—__—__< > 


JurRispicTion. [ATTACHMENT. ]|—JURISDIC- 
TION IN ATTACHMENT Cases AS AFFECTED BY 
THE PARTICULARITY OF STATEMENT IN THE AF- 
FIDAVIT OR PetitTION.—In Paul v. Smith," the 
Court of Appeals of Kentucky had occasion 
to consider what particularity of statement in 
a petition for an attachment is necessary to 
support the jurisdiction of the court where 
the cause proceeds to judgment without per- 
sonal service or appearance, but by publi- 
cation merely, so that the judgment will be 
deemed valid when collaterally assailed. The 
ground of the attachment,as given by the 
statute, was: ‘‘That he or they have volun- 
tarily left the county of his or their resi- 
dence ; have been absent therefrom for thirty 
days, and during said period of time have 
been, and continued voluntarily within the 
so-called Confederate States, or their military 
lines.’’" The grounds of attachment, in the 
petitions in different suits upon which the 
judgment and subsequent sale depended, 
were stated respectively thus: ‘‘Said F. H. 
Paul has voluntarily left the county of his 
residence; has been absent therefrom for 
thirty days, and during said period of time 
has been and continued voluntarily within 
“the so-called Confederate States or their mili- 
tary lines.’’ ‘‘Said F. H. Paul has voluntar- 


® Barker v. Foster, supra; Bliss, Code Pl. § 422. 
0 6 Ky. L. J. 531. 
HM Myer’s Supp. Ky. Code, p. 38. 
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ily left Henry county and State aforesaid, the 
county of his residence; has been absent 
therefrom for thirty days; and during that 
period of time has been and continued in the 
so-called Confederate States or their military 
lines.’’ The objections to these statements 
were that in the first one it was not alleged 
that the defendant, F. H. Paul, was, when 
he left the county of his residence, a resident 
of Kentucky; while in the second one the 
word ‘‘voluntarily,’’ as used in the statute, 
was omitted from the statement relating to 
the defendant having remained within the 
Confederate States or their military lines. A 
majority of the court, nevertheless, held that 
the judgment was valid. Holt, J., wrote the 
opinion of the court; Pryor, J., did not sit; 
and Hines, C. J., dissented. It is not sur- 
prising that in their opposing opinions the 
learned judges were able to array authorities 
on both sides of this question.” 


12 Holt, J., in the opinion of the court, cited: Cooper 
v. Reynolds,10 Wall. 308; Allen v. Brown, 4 Met. (Ky.) 
34 —; Bailey v. Beadles, 7 Bush. 383; Thomas v. Ma- 
hone, 9 Bush. 111; Burchett v. Burchett, 5 Ky. L. 
Repr. 314. 








LIMITATIONS OF ACTIONS FOR CON- 
. VERSION. 


There are few subjects more important or 
more obscure than this in the range of law 
pertaining to the effect of lapse of time in 
barring claims. The statute of limitations 
begins to run, in an action of trover, it is es- 
tablished, from the time of the conversion ;! 
for it is then that the cause of action accrues. 
It therefore becomes of the utmost conse- 
quence to determine what acts constitute a con- 
version,” and this of itself opens a wide field 
of inquiry, and involves the practitioner in 
many difficulties. 

What Constitutes Conversion.—It may be 
said that any illegal act of dominion over 
the property of another, which amounts to 
the assertion of a title therein, and _ is, 
in defiance of the real owner’s title, is a con- 
version,® whether the person knew of the 


1 Montague v. Sandwich, 7 Mod. 99; Horsefield v. 
Cast, Add (Pa.) 152; Outhouse v. Outhouse, 13 Hun. 
180; Fishwick v. Seawall, 4 Har. & J. (Md.) 393. 

2 Wood Lim. p. 381 § 183. 

3 Beckley v. Howard, 2 Brey. (8S. C.) 94; Webber v. 
Davis, 44 Me. 147. 





plaintiffs’ title thereto or not;* and even 
though a person does not claim title in the 
goods, yet if he exercises dominion over them, 
he is chargeable with their conversion ;> as if 
he threatens to sue the owner if he enters 
upon his premises to take them away.® But 
a mere parol assertion of title without any 
further act of interference is insufficient to 
constitute a conversion.’ 

Date of Actual Conversion. — Where an 
actual conversion is shown to have been 
made, although not known to the owner, 
the statute runs from the date of the con- 
version,® unless the defendant has fraud- 
ulently concealed the fact, or been guilty of 
fraud to prevent the owner from obtaining 
knowledge of it within the statutory period ; 
in which case such fraudulent concealment 
will defeat the operation of the statute, ex- 
cept from the time when the facts were or 
ought to have been discovered.” Thus, un- 
der the general proposition that the statute 
runs from the date of the actual conversion, 
it has been held that the statute began to run 
from the sale under execution of a United 
States certificate previously levied upon, and 
for which an action of trover was brought." 
But if there had been a demand upon the of- 
ficer for the certificate before the sale, the 
statute would have run from the time of de- 
mand and refusal,” because a refusal to de- 


4 Harris v. Saunders, 2 Strobh. (S. C.) 370. 

5 Hare v. Pearson, 4 Ired. (N. C.) 76. 

6 Hare v. Pearson, 4 Ired. (N. C.) 76; see Wood 
Lim. ut supra. 

7 Andrews v. Shattuck, 32 Barb. 396; Lrish v. Cloyes, 
8 Vt. 30. 

5 Wood Lim. p. 382 § 183; But compare Houston ete. 
R. Co. v. Adams, 49 Tex. 748; s. c. 30 Am. Rep. 116; 
Arnold v. Scott, 2 Mo. 13; s. c. 22 Am. Dec. 433, and 
note on p. 435. 

® Short v. McCarthy, 3 Barn. & C. 626; Granger v. 
George, 5 id. 149; Brown v. Howard, 2 B. & B. 73; 
Deuch v. Walker, 14 Mass. 499; McWiils v. Browne, 15 
id. 82; Ashmead v. Kellogg, 23 Conn. 70: Harris v. 
Saunders, 2 Strobh. (S. C.) 370; Jordan v. Thornton, 
7 Ga. 517; Smith v. Newby, 13 Miss. 159; Johnson v. 
White, 21 id. 584; Ward v. Dulaney, 23 id. 410. Com- 
pare Ang. Lim. p. 325, § 304. 

10 Clarke v. Reeder, 1 Speers (S. C.) 398; Simons v. 
Fox, 12 Rich. (8. C.) L. 392; Fears v. Sykes, 35 Miss. 633. 
So it would doubtless be held in all States where fraud is 
regarded as sufficient to suspend the statute in any 
case: Wood Lim. § 183 p. 382, note 2. Action held 
barred because allegations of complaint show conver- 
sion rather than deceit: Doyle v. Callaghan, (Cal.) 6 
West Coast Rep. 779. Ignorance of whereabouts of 
subject of conversion no cause for prolongation of 
period: Dee v. Hyland, (Utah) 2 West Coast Rep. 469. 

11 Horsefield vy. Cast, Add. (Pa.) 152. 

12 See Compton v. Chandless, 4 Esp. 20. 
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liver up property which the defendant has no 
right to keep on demand amount to a conver- 
sion.4 
Demand and Refusal.—The doctrine upon 
this subject is that whenever the goods of one 
man have lawfully come into the hands of 
another, the owner, or persons entitled to the 
possession of the goods, should go himself, 
or send some one with a proper authority to 
demand and receive them; and if the hold- 
er of the goods then refuses to deliver them 
up, or permit them to be removed, there will 
be evidence of a conversion.” When the 
original taking is wrongful, however, a right 
of action accrues immediately without de- 
. mand, and of course the statute begins to run 
from that time ;'* nor is a demand necessary 
where there has been an actual conversion.” 
But when goods are rightfully obtained, and 
there has been no actual conversion, a de- 
mand is necessary before an action can be 
brought,'* and in such a case the statute be- 
gins to run from the time of demand.” 
Retention as Affecting Title.—Upon the im- 
portant question how far the title to personal 
property is affected by its retention by a per- 
son until the statute has barred an action for 
its recovery, it may be said that within the 
jurisdiction where the statute has run upon 
the claim, there seems to be no doubt but 
that the effect of the statute is to transfer the 
legal title to the person in possession, so that 
he may maintain an action even against the 
former owner for any interference therewith ;” 
and this doctrine applies to buildings left on 
leased premises by the tenant for more than 


13 Reade v. Markle, 3Johns. (N. Y.) 520; Montague 
y. Sandwich, 7 Mod. 99. 

14 Thorogood v. Robinson, 6 Q. B. 772. 

lb Thorogood v. Robinson, 6 Q. B. 772; and see Bald- 
win v. Cole, 6 Mod. 212: Wilton v. Girdlestone, 5 B. & 
Ald. 847. 

16 Woodbury v. Long, 8 Pick. 548; Farrington v. 
Payne, 15 Johns. 431; Davis v. Webb, 1 McCord (S.C.) 
213. 

7 Jewett v. Partridge, 12 Me. 243; Darrell v. Mosher, 
8 Johns. 445; Tompkins v. Hale, 3 Wend. 406; Hines 
v. McKinney, 3 Mo. 382. 

18 Wood Lim. § 183 p. 381, note 1. 

19 Baldwin vy. Cole, 6 Mod. 212; Montague v. Sand- 
wich, 7 id. 99; Thorogood y. Robinson, 6 Q. B. 772. 

2 Vandever v. Vandever, 3 Met. (Ky.) 187; Devine v. 
Bullock, id. 418; Ewell v. Tedwell, 20 Ark. 186; Cock- 
field v. Hudson, 1 Brey. (S. C.) 311; Howell v. Hair, 
15 Ala. 194; Bohanon v. Chapman, 17 id. 696; McAr- 
thur v. Carver, 32 id. 75; Clarke v. Slaughter, 34 Miss. 
65; Winham v. Cochran, 9 Tex. 123, 148; Mercein v 
Burton, 17 id. 206. 





six years after his term has expired.” But 
in order to defeat the title of the true owner 
to the property, the possession must he ad- 
verse, as in the case of lands;” and it must 
be continuous, without tacking.” Further- 
more, if the property is held as bailee under 
a contract, or otherwise, in recognition of the 
owner’s title, the statute does not begin to 
run against the owner until the person so 
holding the property has done some decisive 
act evincing a determination to deny the 
owner’s title.* Thus, where bonds were 
pledged to a person as security for a loan, 
and held by him for several years, it was held 
that the statute did not begin to run against 
the owner until he had repaid the loan and 
demanded the bonds, and there had been a 
refusal or neglect of the pledgee to return 
them.” In such a case, although an action 
of trover for the conversion may be barred, a 
remedy may still be available, at the option 
of the owner, upon the implied contract to 
return the property on payment of the loan.* 

Choice of Remedies. — Indeed there are 
cases where the injured party may bring tres- 
pass or trover, or may waive both, and bring 
assumpsit for the proceeds of the property 
where it has been converted into money; in 
which case the tort-feasor cannot allege his 
own wrong so as to bring time back to the 
day of the tort. And when a party has his 
election between trover and assumpsit, the 
fact that one remedy is barred will not de- 
feat the other, if the statute has not run upon 
that.” Thus, where the maker of a note 
which was outlawed, asked to see it, and be- 
ing shown it by the holder destroyed it, it 
was held that trover lay for the note, and 
that the measure of damages was the face of 
the note with interest, notwithstanding that 
the statute might have been successfully in- 


21 Preston v. Briggs, 16 Vt. 124. 

22 Baker v. Chase, 55 N. H. 61. 

3 Beadle v. Hunter, 3 Strobh. (S. C.) 31; Wells v. 
Ragland, 1 Swan 501; Maffatt v. Buchanan, 11 Humph. 
361; Hobbs v. Bullard, 5 Sneed 395. 

24 Wood Lim. p. p. 383 § 188; compare Ang. Lim. p. 
324, § 304. 

2% Roberts v. Berdell, 61 Barb. 37;2Jones v. Jones, 18 
Ala. 248. 

% Kirkham vy. Phillips, 7 Heisk. 222. 

2 Wood Lim. p. 362 § 177. 

23 Lamb v. Clark, 5 Pick. 193. 

2 Ivery v. Owens, 28 Ala. 641. 
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terposed against an action upon the note it- 
self. e 

Bona Fide Purchaser.—An action for the 
conversion of personal property is not barred 
by the statute of limitations, where the evi- 
dence fails to show when such statute com- 
menced to run.*! 

And perhaps the greatest difficulty in de- 
termining the date of the conversion occurs 
when the action of trover is brought against a 
bona fide purchaser of personal property, 
from one who has obtained no title thereto. 
In such cases a demand is deemed unneces- 
sary to fix the conversion in most of the 
States ;*” but in others a demand is deemed 
essential” before a mere purchase, innocently 
made, can be regarded as constituting a con- 
version. 

In accordance with the prevailing doctrine, 
it has been recently laid down that where the 
possession of property is obtained, in good 
faith or otherwise, from one who had no right 
to transfer it, a right of action by the owner 
against the transferee accrues as soon as the 
latter acquires possession, and no demand or 
further act of conversion is necessary. 
Hence, in an action against pawnbrokers, 
who had, in good faith, and without notice of 
the owner’s rights, received in pledge her 
jewelry from her bailee, and afterwards sold 
it, it was ruled that the statute of limitations 
commenced to run from the time the pawn- 
brokers obtained possession, and not from 
the time of the subsequent sale by them.* It 
has also lately been held that when a horse 
which has been turned out to pasture is 
wrongfully converted from its owner and af- 
terwards sold to a bona jide purchaser, who 
uses it in an open and notorious manner, 
without attempting to conceal it, the statute 
of limitations commences to run in favor of 
such purchaser and against the owner from 


% Outhouse v. Outhouse, 13 Hun. 130. 

31 Norton v. Zellerback, 11 Pac. Coast L. J. 356; 
Whitcomb vy. McClintoch, 1 West Coast Rep. 876; and 
see Wright v. Ward, 3 West Coast Rep. 626. 

82 See Galvin v. Bacon, 11 Me. (2 Fairf.) 28; Stanley 
v. Gaylord, 1 Cush. 536, (leading cases.) For classified 
list of authorities see 15 Am. L. Rey. 377. 

3 Barrett v. Warren, 3 Hill 348; and see further 15 
Am. L. Rey. 378. 

34 Harpending v. Meyer, 55 Cal. 555. Any other view 
it was thought would give the conscious wrong-doer 
an advantage over the constructive wrong-doer: 1d 561. 





the time of such purchase, and not from the 

time when the owner discovers the where- 

abouts of the horse.™ A. J. Donner. 
San Francisco, Cal. 


% Dee v. Hyland, 2 West Coast Rep. 469; Sup. Ct. 
Utah, Aug. 24, 1883. Distinguishing First Mass. Turn- 
pike Corp. v. Field, 3 Mass. 201; Bailey v. Glauer, 21 
Wall. 342: Atl. Nat. Bank v. Harris, 118 Mass. 148, and 
similar cases of concealed fraud. Citing in support 
Gilmore v. Newton, 9 Allen 171: Truds v. Anderson, 
10 Mich. 357; Smith v. Newby, 13 Mo. 159; Foley v. 
Jones, 52 id. 64; Wells v. Halpin, 59 id. 92: Wood Lim. 
382; Add. Torts, 1164; Jordan v. Jordan, 4 Green 175; 
Thomas v. White, 3 Littel 177. 








AIDER BY VERDICT. 





WEINER v. LEE SHING.* 





Supreme Court of Oregon, May 19, 1885. 


1. PLEADING. [Aider by Verdict.]—What Defects 
are Cured by Verdict.—A defective statement of a 
cause of action is cured by a general verdict in favor of 
the plaintiff. But where no cause of action is stated, 
the omission is not cured by verdict. 


2. Consideration and Performance must be Alleged. 
—In an action to recover for services the complaint 
must allege a promise by the defendant, and the per- 
formance of the consideration by the plaintiff. A mere 
allegation that the defendant employed the plaintiff to 
perform such services is not enough. The omission of 
such allegations is not cured by verdict. 

Appeal from Multnomah county. The opinion 
states the facts. 

W. H. Adams, for the appellants; 
bee, for the respondent. 

THAYER, J., delivered the opinion of the court: 

This appeal is from a judgment of the circuit 
court for the county of Multnomah, rendered in 
an action commenced in that court by the respon- 
dent against the appellants to recover money. The 
action was tried by a juryand resulted in a verdict 
for the respondent for the sum of $1,000, the 
amount claimed to be due. Among the questions 
raised upon the appeal is that the complaint does 
not state facts sufficient to constitute a cause of 
action. The following is the substance of the 
complaint; ‘That Lee Shing and Lee Shing Tin 
are, and during all the times herein mentioned, 
were partners doing business at Portland, Oregon, 
under the style and firm name of Quo Wo On, and 
that during the year 1884, said above named de- 
fendants and Ah Foo employed Gaston & Bebee 
to perform services for which they promised and 
agreed to pay said Gaston & Bebee the sum of one 
thousand dollars, on or before May 1, 1884. That 
on May 16, 1884, said Gaston & Bebee for a valu- 
able consideration assigned said claim to plaintiff, 
who. now owns the same, and upon which there is 
now due and owing the sum of one thousand dol- 


W. Scott Be- 


*S. c., 6 West Coast Repr. 677. 
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lars. Plaintiff, therefore, asks judgment against 
defendants for one thousand dollars, and costs and 
disbursements.”’ 


The respondent’s counsel claims that if the com- 
plaint would have been held insufficient upon de- 
murrer, by reason of any defect apparent upon its 
face, such defect has been cured by verdict. The 
rule is no doubt correct that where the statement 
of the plaintiff’s cause of action and that only is 
defective or inaccurate, the defect is cured bya 
general verdict in his favor. But where no cause 
of action is stated, the omission is not cured by 
verdict. Gould’s Pleadings, 463,§ 13. The rea- 
son of the rule as stated in the section is there ex- 
plained by the following quotation from a decision 
made by Lord Mansfield: ‘‘To entitle him, the 
plaintiff, to recover, all circumstances necessary 
in form or substance to complete the title so im- 
perfectly stated, must be proved at the trial; and 
it is, therefore, a fair presumption that they were 
proved.”? It is not always an easy matter to de- 
termine whether such defect is in the statement of 
the title or cause of action, or a defect in the title 
or cause of action. The verdict does not supply 
any fact omitted from the complaint, but it estab- 
lishes every reasonable inference that can be 
drawn therefrom. If the complaint is defective 
in not containing some material allegation the de- 
fect will not be cured by verdict. 


In this case, the gist of the action was a promise 
to pay the thousand dollars, but that promise, 
standing alone, was nudum pactum. No right of 
action in such case arises in favor of the promisee 

“in consequence of its breach. The facts showing 
that the promise was binding had to be alleged; 
the plaintiff, in such case, must show by his com- 
plaint not only that the defendant made a promise 
that he had broken, but also that the promise was 
made upon sufficient consideration; and unless 
the allegation in this complaint that the defendant 
employed Gaston & Beebe to perform services, di- 
rectly, or by necessary implication, avers a suffi- 
cient consideration for the promise to pay the one 
thousand dollars, the cause of action was defec- 
tive. The said allegation is the statement of an 
executory consideration. The employment of 
Gaston & Beebe was to ‘‘perform services.” It 
was something to be done by those parties. No 
other construction can be placed upon the words 
employed. In declaring upon such a promise, it 
is always necessary to state the particular consid- 
eration npon which it was founded, and it is es- 
sential that the consideration stated should be le- 
gally sufficient. 1 Chitty’s Pl., 293. The learned 
author also says, pp. 295-6, that in the statement 
of an executory consideration, a greater degree of 
certainty is required than in that of an executed 
consideration. ‘The consideration and the prom- 
ise of the defendant are two distinct things. In 
order to show that the plaintiff possesses a right 
of action, it is in general necessary to aver per- 
formance of the consideration on his part, which 
allegation being material and traversible, must be 





made with proper certainty of time and place. 
This obligation of averring performance imposes 
upon the plaintiff the necessity of stating the 
consideration with a greater degree of certainty 
and minuteness than in the case of executed con- 
siderations; for the court would otherwise be un- 
able to judge whether the performance averred in 
the declaration were sufficient."". These require- 
ments are certainly very reasonable. A naked 
promise to pay a sum of money, unless in a prom- 
issory note orin an instrument under seal, im- 
ports no consideration. The first inquiry of the 
mind is, where such promise is alleged to have 
been made, what was it for? The plaintiff who 
seeks to enforce the promise must answer that in- 
quiry satisfactorily. He must show that it was 
made upon a consideration legally sufficient, and, 
if an executory consideration, that he has per- 
formed it, or legally obligated himself to perform 
it, and been ready and willing to carry out his 
undertaking in that behalf; ifan executed con- 
sideration, that it was performed by the promisee 
at the request of the promisor. 

These rules of pleading have been maintained 
by able courts for centuries; they are the soul of 
reason, and should be enforced between all classes 
of persons involved in litigation of whatever com- 
plexion. Itis hardly necessary to say that the 
respondent’s complaint wholly fails to conform to 
the rules referred to. It fails to disclose what the 
employment was. The court could not know from 
it whether the employment were todo a lawful 
or an unlawful thing, and there is no pretense in 
the complaint that the parties performed it, what- 
ever it was. The respondent may as well have 
counted upon the breach of a bare promise to pay 
the money as upon the meagre facts alleged. All 
that can be claimed to be alleged is an employ- 
ment to do services. The complaint would have 
been improved by a statement showing what 
Messrs. Gaston & Bebee were employed to do, but 
it would then have been totally defective witho ..t 
a further statement showing that they had per- 
formed it, or as before mentioned, had legally 
obligated themselves to perform i:. It is error to 
render a judgment upon a defective complaint. 
The judgment of the court is a conclusion of law 
from the facts contained in the whole record, and 
if that discloses a complaint radically defective, 
the plaintiff is not entitled to any judgment: 
Gould’s Pl. 459, § 3. Upon the view we have tak- 
en, the judgment appealed from is not supported 
by the complaint in the action, and must there- 


‘fore be reversed. The vase will be remanded,and 


the defendant may apply to the court below for 
leave to amend his complaint. 


NoTE.—At common law when anything is omitted in 
the declaration, though it be matter of substance, if it 
be such as that, without proving it at the trial, the 
plaintiff could not have had a verdict, and there be a 
verdict for the plaintiff, such omission shall not arrest 
the judgment. 2 Tidd’s Pr. (4th Am. Ed.) 919, and 
cases cited. And the same language in substance is 
used in many of our statutes. Bliss on Code Pleading, 
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§ 438. Butitis said that this language has always 
been limited to cases where the plaintiff had stated his 
cause of action defectively or inaccurately, and has 
never been held to apply where there has been a total 
omission to state it—where the statement of facts es- 
sential to the cause of action have been wholly omit- 
ted. Bliss on Code Pleading, § 438, see 2 Tidd. Pr. 919; 
Dong. 679; 1 Durnf. & East, 145. The declaration is to 
be supported by every legal intendment, after verdict, 
if there is nothing material, on record, to prevent it. 
Warren v. Litchfield, 7 Greenl. (Maine), 63. It is said 
that the verdict cures all mispleadings, insufficient 
pleadings, and misjoining of issues, provided sufficient 
appears to enable the court to give judgment accord- 
ing to the rights of the case. Avery v. Tyringham, 3 
Mass. 160; Hamilton v. Harvey,4 Yeates, 129; Woster 
v. Canal Bridge, 16 Pick. 541; Hochley v. Fulmer, 4 
Yeates, 130; Read v. Chelmsford, 16 Pick. 128; Riddle 
v. Locks and Canals, 7 Mass. 169; Coker v. Whitney, 10 
Mass. 316; Wheeler v. Tram, 3 Pick. 255; Ward v. Bar- 
tholomew, 6 Pick. 409; Dobson vy. Campbell, 1 Sum- 
ner, 319. But ifthe plaintiff wholly omits to state a 
good title or cause of action, even by implication, there 
is no room for intendment or presumption. Adding- 
ton v. Allen, 11 Wend. 375. It has been well said that, 
“ta verdict will aid a title defectively set out, but nota 
defective title,—or in other words, nothing is to be pre- 
sumed after verdict but what is expressly stated in the 
declaration, or necessarily implied from the facts which 
are stated.”” 2 Tidd’s Pr. 919. See 1 Chitty Pl. 680, 
681, 682. 

The following is a clear andjconcise statement of the 
doctrine:—When there is any defect, imperfection, or 
omission in any pleading, whether in substance or 
form, which would have been a fatal objection upon 
demurrer, yet if the issue joined be such as necessari- 
ly required, on the trial, proof of the facts so defect- 
ively stated or omitted, and without which it is not to 
be presumed that either the judge would direct the 
jury to give, or the jury would have given the verdict, 
such defect, imperfection, or omission is cured by the 
verdict by the common law; or, in the phrase often 
used upon the occasion such defect is not any jeofail 
after verdict. 1Saund. Rep. 228, note 1. 

The extent and principle of the rule of aider by ver- 
dict is thus explained in a decision of the court of 
King’s Bench: Where a matter so essentially necessa- 
ry to be proved, that had it not been given in evidence, 
the jury could not have given such a verdict, there the 
want of stating that matter in express terms in a dec- 
laration, provided it contains terms sufficiently general 
to comprehend it in fair and reasonable intendment, 
will be cured by verdict; and where a general allegation 
must in fair construction, so far require to be restrict- 
ed, that no judge and no jury could have properly 
treated it in an unrestrained sense, it may reasonably 
be presumed, after verdict, that it was so restrained at 
the trial. Jackson v. Pesked, 1 M. & S. 234. See 
Stephen’s Pl. 148, 149, where the scope of the rule is 
well stated. 

What Defects are Cured by Verdict—Illustrations. 
—Generally, any defect which by reasonable intend- 
ment must be considered as having been proved, or 
where the requisite allegation may be considered as 
part of what is already alleged in the declaration, will 
not arrest judgment after verdict. Dave v. Dean, 16 
Conn. 579; Reservoir Co. v. Chase, 14. Conn. 123; Ins. 
Co. v. Seitzs, 4 Watts and Serg. 273; Morey v. Homan, 
10 Vt. 565. 

Thus, defect in a pleading, by which a general, in- 
stead of a special breach, is assigned, is cured by ver- 
dict. Minor v. Mechanics’ Bank, 1 Pet. 68. Or where 
the venue is improperly laid in a transitory action. 
Barlow v. Garrow, Minor (Ala.),1. Ora declaration 





in assumpsit, alleging a promise before the date of the 
writ, is cured by verdict. Bremis v. Faxon,4 Mass. 
263. Or the want of an averment of a special demand 
or notice. Kingsley v. Bill,9 Yeates, 198. Or seizin 
in a writ of entry. Ward v. Bartholomew, 6 Pick. 
409. Advantage cannot be taken of a variance upon a 
plea to the merits of .a case, between the writ and de- 
claration. Robinson v. Cox, Minor (Ala.),84. And 
defects in substance are said to be cured by verdict, if, 


from the issue of the case, the facts omitted, or de- 


fectively stated, may fairly be presumed to have been 
shown at the trial. Stanley v. Whipple, 2 McLean, 35. 
As where dates were left blank ina declaration, the 
inference is that the proof supplied the defect. Stock- 
ton v. Bishop, 4 How. (U. 8S.) 155. See further Dela- 
hoff v. Reed, Walker, 74; Emerson v. Larkin, 10 Shep. 
384; Poindexter v. Turner, Walker, 349. 

In some States, as in Mississippi, the statute of jeo- 
fails expressly provides that no judgment after ver- 
dict shall be reversed for any mistake or misconception 
of the form of action. Kellog v. Badloy, 7 How. 
(Miss.) 340; Cartwright v. Carpenter, Id. 328. Thus, 
a verdict cures 4a misjoinder of issue. Chichester v. 
Dogget, 2 Id. 863. See further Henry v. Hoover, 6 
Smedes & Marsh, 417; Whittaker v. Comfort, Walker, 
421; Eason v. Fisher,1 Pike, 90; Peltia v. Britton, 4 
Blackf. 502; Hocker v. Davis, 2 Monr. 118; Darter v. 
State, 5 Blackf. 61. 

What Defects are not Cured by Verdict.—Generally 
it may be said that the omission to allege a matter in 
the pleadings essential to the action, unless it may be 
implied from the allegations made, is never cured by 
verdict. Phelps v. Sill, 1 Day, 315; Griffin v. Pratt, 3 
Conn. 513; Chichester v. Vass, 1 Call. 83. Thus, a ver- 
dict will not aid the want of consideration in the de- 
claration, in an action of assumpsit. Whitall v Morse, 
5S. & K. 358; Hitchcock v. Page, 1 Root, 293. So,a 
declaration sounding in tort, and the plea is non-as- 
sumpsit, which being demurred to (as it is demurra- 
ble) and the case goes to trial (the issue and verdict 
following the plea), the defect is not cured by verdict 
under the statute of jeofails. Garland v. Davis, 4 
How. 131. A judgment is never good after verdict 
where there is a total failure to state a ground of ac- 
tion. Needham vy. McAuley, 13 Vt. 68; Farewell v. 
Smith, Harr. 133; Dickerson v. Hays, 4 Blackf. 44; 
Williams v. Hingham Turnpike, 4 Pick. 341. See fur- 
thur, Gould on Pleading, p. 463, § 13. 





RAILWAY NEGLIGENCE — KILLING 
CATTLE. 


ATCHISON ETC. R. CO. v. SHAFT. 





Supreme Court of Kansas, May 8, 1885. 


1. NEGLIGENCE. [Railway Company — Killing 
Cattle.) Kansas Statute Construed.—,The railroad 
stock-law of 1874 (Comp. Laws of 1879, pp. 784, 785, 
Par. 4,915 to 4,919) construed, and held, that, general- 
ly a railroad company, in order to be absolved from 
liability for stock killed by it in the operation of its 
road, the railroad must be “‘inclosed with a good and 
lawful fence, to prevent such animals from being on 
such road.” 





2. . When Company Obliged to Fence.—A 
railroad company is not absolved from complying with 
the express terms of the statute requiring it to inclose 
its road with a good and lawful fence, except where 
some paramount interest of the public intervenes or 
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some paramount obligation or duty to the public 
rests upon the railroad company rendering itimproper 
for the company to fence its road. 


3. . Compliance with Express Terms 
of Statute Necessary.—No private interest or conven- 
ience or inconvenience on the part of a railroad com- 
pany will alone be sufficient to absolve it from fencing 
its road where the statute in express terms requires 
that the road shall be fenced. Nor will any private 
interest or convenience on the part of individuals be 
sufficient to absolve a railroad company from fencing 
its road. 


4. ° . How Railroad must be “ Enclosed.” 
—Building fences along the sides of a railroad is not 
alone sufficient. The railroad must. be “inclosed” 
with fences or other barriers; and whenever, for that 
purpose, cattle-guards are necessary at the crossings 
of public highways or other public places, cattle- 
guards must be put in. 




















5. " . Killing Animals at Station 
Grounds.—The railroad company owned astrip of land 
250 feet wide, and 2,400 feet long, which it used for 
station grounds. The plaintiff owned steer, which 
he permitted to run at large near the station grounds. 
This animal passed along the highway and on to the 
station grounds, and wandered along the same until 
it passed upon the company’s right of way and upon 
the railroad track, where it was killed. Neither the 
railroad track nor the right of way, nor the 
station grounds were inclosed with afence. A fence, 
however, extended along one end and a part of 
the two sides of the stationgrounds. The place where 
the animal was killed, though used as a part of the 
defendant’s station grounds, was not necessary for 
such use. Held, That, assuming that land necessarily 
used for station grounds need not be fenced; still, as 
the place where the animal was killed was not necessa- 
ry in the present case for the use of the railroad com- 
pany as a part of its station grounds the same should 
have teen fenced. 








6. y . Duty to Construct Barriers near 
Unfenced Grounds.—Where a railroad company is for 
any reason relieved from fencing its road at some par- 
ticular place or places, then it must construct fences 
or other barriers as near thereto as is reasonably prac- 
ticable. 


7. . Burden of Proof on Com- 
pany.—And it devolves upon the railroad company to 
show that it is so relieved. 


8. Contributory Negligence.—The 
present plaintiff is not prevented from recovering by 
reason of contributory negligence. 











. 








Error from Chase county. 


Messrs. A. A. Hurd and C.N. Sterry for plaintiff 
in error; Messrs. Young and Kelly for defendant in 
error. 

VALENTINE, J., delivered the’ opinion of the 
court: 

This was an action brought by. Clay Shaft 
against the Atchison, Topeka & Santa Fe Railroad 
Company in the District Court of Chase county to 
recover damages for the killing of a steer belong- 
ing to the plaintiff. The allegations of the plaint- 
iff’s petition were such that he might have recov- 
ered either under chapter 94 of the statutes of 
1874, because of a want of a legal fence inclosing 
the defendant’s railroad, (Comp. Laws of 1879, 





pp. 784, 785, Par. 4,915 to 4,919,) or under Chap. 
93 of the Laws of 1870, for negligently killing the 
plaintiff’s animal (Comp. Laws of 1879, p. 784, 
Par. 4,913,) or under the rules of the common law 
for negligently killing the same. 

It is admitted in the present case that the de- 
fendant killed the plaintiff's animal in the opera- 
tion of its road, and that the defendant’s railroad 
was not inclosed with a good and lawful fence, or 
any fence, where the animal was killed; and 
while the defendant claims that the railroad 
should not have been inclosed where the animal 
was killed, and that the defendant was not guilty 
of any negligence in killing the same, and that the 
plaintiff was guilty of contributory negligence in 
permitting his animal to run at large, the plaintiff 
on the other hand claims that the railroad should 
have been inclosed. and also that the defendant 
killed his animal not only through negligence, but 
through gross negligence, and that the plaintiff 
was without fault on bis part. 

Sections 1 and 5 of said statute of 1874 read as 
follows: 

“Section. 1. Every railway company or cor- 
poration in this State, and every assignee or lessee 
of such company or corporation, shall be liable to 
pay the owner the full value of each, and every 
animal killed, and all damages to each and every 
animal wounded by the engine or cars of such 
railway or in any other manner whatever in oper- 
ating such railway, irrespective of the fact as to 
whether such killing or wounding was caused by 
the negligence of such railway company or corpo- 
ration, or the assignee or lessee thereof, or not.”’ 

“Section 5. This act shall not apply to any 
railway company or corporation, or the assignee 
or lessee thereof, whose road is inclosed with a 
good and lawful fence, to prevent such animals 
from being on such road.”’ 


Section 1 of said statute of 1870 reads as follows: 

“Section 1. That railroads in this State shall be 
liable for all damages done to person or property, 
when done in consequence of any neglect on the 
part of the railroad companies.” 

There is no express exception to or limitation 
upon or modification of any of the provisions of 
the foregoing sections by any other statute, and 
none except such as is found in said Section 5; 
and if there is any exception, limitation or modi- 
fication of any of the foregoing sections other 
than that contained in said Section 5, it must be 
such only as arises by implication or by judicial 
construction or interpretation. In other words, 
under chapter 94 of the statute of 1874. and upon 
its facg, a railroad company is liable in all cases 
for injuri s done to animals in the operation of its 
railroad, except where the railroad is inclosed 
with a good and lawful fence; expressio unlus est 
exclusio alterius. And upon the face of chapter 
93 of the laws of 1870 a railroad company is liable 
for ‘‘any neglect”’ on its part which causes injury. 
The words ‘‘any neglect’’ have been construed to 
mean ‘ordinary negligence,”* and the language of 
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the act does not overturn or destroy or even dis- 
turb any of the rules of the common law with re- 
gard to ‘contributory negligence.”’ St. J. & D. 
C. R. Co. v. Grover, 11 Kas. 302; K.C. F.S. & G. 
R. Co. v. McHenry, 24 Kas. 501. 

In the nature of things, however, there must be 
some limitations upon the terms of the language 
used in said chapter 94 of the laws of 1874. It 
would be improper for a railroad company to in- 
close its road where the same crosses a public 
street or highway; for such a thing would do vio- 
lence to other provisions of the statutes of the 
State. This is also true even where the place 
crossed is only a highway de facto. A. T. &S. F. 
R. Co. v. Griffis, 28 Kas. 539; s.c.,13 Am. & Eng. 
R. Cases, 532. 

It has also been held by some of the courts that 
even a raiload depot or station is of such a 
public character that it would be improper for a 
railroad company to fence its road at sucha place. 
Davis v. B. & M. R. Co., 26 Iowa 549; Durand v. 
The C. & N. W. R. Co., 26 Iowa 559; Smith v. C. 
R. I. & P. R. Co., 34 Iowa 506; Cleveland v. C. & 
N. W. R. Co., 35 Iowa 220; Latty v. B.C. R. & N. 
R. Co., 38 Iowa 250; Kyser v. K.C.,S.T. J. & C. 
B. R. Co., 56 Iowa 207; G. & C. U. R. Co. v. Grif- 
fin, 31 Il. 303; I. & St. L. R. Co. v. Christy, 43 
Ind. 143; Lloyd v. The Pac. R. Co., 49 Mo. 199; 
Swearingen v. The M. K. &. T. R. Co., 64 Mo. 73; 
Robertson v. The A. & P. R. Co., 64 Mo. 412; F. 
& P. M. R. Co. v. Lull, 28 Mich. 510: C. & G. T. 
R. Co. v. Campbell, 47 Mich. 265: s. c.,7 Am. & 
Eng. R. Cases, 545. 

And there are other cases which go even beyond 
this, and hold that a railroad company is not re- 
quired to fence its road where it adjoins mills or 
machine shops or some other kind of property be- 
longing to the railroad company or to private in- 
dividuals. 8 Ind., 402; 20 Ind., 231; 35 Ind., 515; 
45 Ind., 496; 650 Ind., 349; 82 Ind., 593. 

The great weight of authority, however, is that 
railroad companies are not absolved from comply- 
ing with the express terms of the statutes requir- 
ing them to inclose* their roads with good and 
lawful fences, except where some paramount in- 
terest of the public intervenes, or some paramount 
obligation or duty to the public rests upon the 
the railroad companies rendering it improper for 
them to fence their roads. Tracy v. T. & B. R. 
Co.,38 N. Y. 433; Bradley v. B.,N. Y. & E.R. Co., 
34.N. Y. 427; C. & P.R. Co. v. McConnell, 26 
Ohio St. 57; R. Co. v. Newbrander, 40 Ohio St. 
15; s.c.,11 Am. & Eng. R. Cases, 480; White- 
water Valley R. Co. v. Quick, 30 Ind. 385; C. C. 
& I. R. Co. v. Crossley, 36 Ind. 370; 'T. W. & W. 
R. Co. v. Chapin, 66 Ml. 504; Latty v. B.C. R. & 
N. R. Co., 38 Iowa, 250; Mundhenk vy. C. I. R. 
Co. (Sup. Ct. of Iowa), 11 Am. & Eng. R. Cases, 
463; Flint & P.M. R. Co. v. Lull, 28 Mich. 510. 

No private interest or convenience or inconven- 
ience on the part of a railroad company will alone 
be sufficient to absolve it from fencing its road 
where the statute in express terms requires that 





the road shall be fenced. Tracy v. T. & B. R. 
Co., 38 N. Y. 438; Comstock v. Des Moines Valley 
R. Co., 32 Iowa, 376; Morris v. St. L., K. C. & N. 
R. Co., 58 Mo. 78; Bellefontaine R. Co. v. Reed, 
33 Ind. 476; P. C. & St. L. R. Co. v. Laufman, 78 
Ind. 319; Mundhenk v. C. I. R. Co. (Sup. Ct. 
Iowa), 11 Am. & Eng. R. Cases, 463. 

Nor will any private interest or convenience on 
the part of individuals be sufficient to absolve a 
railroad company from fencing its railroad in like 
eases. I. C. R. Co. v. Leamon, 18 Ind. 173; Indi- 
anapolis, etc. R. Co. v. Thomas (Sup. Ct. of Indi- 
ana), 11 Am. & Eng. R. Cases, 491; P. & L. E. 
R. Co. v. Cunnington (Sup. Ct. of Ohio), 13 Am. 
& Eng. R. Cases, 529; P. P. & J.R. Co. v. Bar- 
ton, 80 Ill. 72; McKinley v. C. R. I. & P. R. Co., 
47 Iowa, 76; Mackie v. C. R., 54 Iowa, 540. 

The last cases cited have reference to the cross- 
ings of railroads over private roads. There are 
numerous cases holding that railroad companies 
are required to fence their roads in cities, towns 
and villages, except where the railroads cross 
some public street, alley, or other public place, 
and where it would be improper to fence the 
roads, notwithstanding any inconvenience to the 
railroad companies or to others. U.P. R. Co. v. 
Dyche, 28 Kas. 200; s. c., 1 Pac. Rep. 243; Craw- 
ford v. N. Y. C. & H. R. Co., 25 N. Y., 8S. C. Rep. 
(18 Hun), 108; Brace v. N. Y. C. R. Co., 27 N. 
Y. 269; Ells v. Pac. R. Co., 48 Mo. 231; Iba v. H. 
& St. J. R. Co., 45 Mo. 469; J., M. & I. R. Co. v. 
Parkhurst, 34 Ind. 501; T. W. & W. R.Co. v. 
Howell, 38 Ind. 447; I. P. & C. R. Co. v. Lindley, 
75 Ind. 427; Wabash R. Co. v. Forshee, 77 Ind. 
158; P.C. & St. L. R. Co. v. Laufman, 78 Ind. 
319; C. & P. R. Co. v. McConnell, 26 Ohio St. 57. 

Under the statutes,railroads must be ‘‘inclosed.”’ 
In the language of the statute, they must be ‘‘in- 
closed with a good and lawful fence, to prevent 
such animals from being on such road.”’ Section 
5, of chap. 94, of the laws of 1874. Building 
fences along the sides of the railroad is not alone 
sufticient. The railroads must be *‘inclosed”’ as 
aforesaid with fences or other barriers, and when- 
ever, for that purpose, cattle-guards are necessary 
at the crossings of public highways or other pub- 
lic places, cattle-guards must be putin. U.P. R. 
Co. v. Harris, 28 Kas. 206; Mo. Pac. R. Co. v. 
Manson, 31 Kas. 337; s. C., 2 Pac. Rep. 800: Mo. 
Pac. R. Co. v. Morrow, 32 Kas. 217; s. c.,4 Pace. 
Rep. 87; N. A. & 8. R. Co. v. Pace, 13 Ind. 411; 
P.C. & St. L. R. Co. v. Eby, 55 Ind. 567; Bradley 
v.B.N. Y.& E. R. Co., 34.N. ¥. 427; Tracy v. 
T. & B. R. Co., 38 N. Y. 433; P. P. & J. R. Co. v. 
Barton, 80 Il. 72; Flint & P.M. R. Co. v. Lull, 
28 Mich. 511; Cleveland, ete. R. Co. v. Newbran- 
der, 40 Ohio St. 15; s. c.. 11 Am. & Eng. R. Cases, 
480; Mundhenk v. C. I. R. Co. (Sup. Ct. of Iowa), 
11 Am. & Eng. R. Cases, 463. 

‘The fact that a railroad crossing is at or near 
a depot, and that to construct a cattle-guard there, 
would inconvenience the company, will noc excuse 
them from complying with the positive require- 
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ment of the statute requiring such protection to 
be provided.”” Tracy v. T. & B. R. Co., 38 N. Y. 
433; Bradley v. B.N. Y. & E. R. Co., 34 N. Y. 
427. 

‘*Where stock is killed on a railroad switch ata 
point where it is unnecessary to keep the road open 
in order to transact business, the company will be 
liable without proof of negligence.** Morris v. 
St. L., K. C. & N. R. Co., 58 Mo. 78; Comstock 
v. Des Moines Valley R. Co., 32 Lowa, 376. 

In the case of the P. C. & St. L. R. Co. v. Lauf- 
man, 78 Ind. 320, it is said that ‘‘the statutory rule 
is that railroad companies shall be liable for inju- 
ries done by their locomotives or cars to animals 
at places where the roads might be, but are not, 
fenced; and it is not the province of the courts to 
create exceptions to the rule or to interfere with 
legislative policy. This meets with our approval. 
But whenever it appears from the general course 
of legislation that the public have a paramount 
interest in having particular portions of the rail- 
roads of the State unfenced, we shall hold that the 
statutes requiring railroads to be fenced has no 
application to such places. and that the railroad 
companies are not required to fence their roads at 
such places. This exception to the general rule 
requiring railroad companies to fence their roads, 
will apply to all public highways, including 
streets and alleysin cities, towns and villages; 
and, for the purposes of this case, we shall as- 
sume that it will also apply to all railroad depots 
and stations where the public generally do busi- 
ness with the railroad companies; and yet the 
roads themselves, or in other words, the railroad 
tracks might very well be fenced at the companies 
depots and stations. All the railroad tracks might 
be located on one side of the depots or stations, 
and the public have access to such depots or sta- 
tions from the other side—the depots or stations 
forming a part of the inclosure. ‘This would pre- 
vent stock from getting on the railroad tracks. 

This brings us to the question whether the de- 
fendant’s railroad should have been fenced where 
the animal in the present case was killed. The 
court below upon the evidence found that ‘at 
Crawford station, in Chase County, Kansas, the 
defendant owns a strip of land 250 feet wide and 
2,400 feet long, which is used as its station 
grounds atthat point; * * * * that the part 
of this land upon which the animal was killed was 
not necessary for the use of defendant as part of 
its station grounds.’’ In th: present case, the 
plaintiff's animal passed from the public highway 
on to this tract or strip of land used for station 
purposes, and wandered along the strip until it 
passed upon the company’sright of way and upon 
the railroad track, where it was killed, and neither 
the railroad track nor the right of way, nor the 
strip of land, was inclosed with a fence. A fence, 
however, extended along one end and a part of 
the two sides of this strip of land, but this made 
the wreng of the railroad company in the present 
case greater—if it committed any wrong—for by 





reason thereof the animal could not escape from 
the passing train. Assuming, for the purposes of 
this case, that land necessarily used for station- 
grounds need not be fenced, then the question 
arises,is it necessary for a railroad company to in- 
close a track not necessary for the use of the rail- 
road company as a part of its station grounds but 
in fact so used? Under the circumstances of this 
case, we think we must answer this question in 
the affirmative. ‘Io say that railroad companies 
are not required to fence their roads in such cases 
would be to create an exception to an express 
statutory requirement, and to create such excep- 
tion without any good reason therefor. This does 
not come within the province of the courts. 
Courts may say that where some other statute or 
some paramount duty or obligation absolves rail- 
road companies from fencing their roads they 
need not do so, but where the statute expressly 
requires railroad companies to fence their roads in 
order to exempt the companies from liability, and 
no other statute or paramount obligation or duty, 
or any good reason exists to relieve them from so 
fencing, the courts cannot say that they need not 
fence. But if for any reason they are relieved 
from fencing their roads at some particular piace 
or places, then they must construct fences or 
other barriers as near thereto as is reasonably 
practicable. Cleveland etc. R. Co. v. Newbran- 
der, 40 O. St. 15; s. c., 11 Am. & Eng. R. Cases, 
480; Morris v. St. L. K. C. & N. R. Co., 58 Mo. 78; 
Bradley v. B. N. Y. & E. R. Co., 34 N. Y. 427; 
Tracy v. T. & B. R. Co., 38 N. Y. 433; Comstock 
v.D. M. V. R. Co., 32 Ia. 376. 


And if for any reason a railroad company is re- 
lieved from fencing its road at any particular 
place, it devolves upon the railroad company to 
show that it is so relieved. The burden of proof 
in all such cases rests upon the railroad company. 
U. P. R. Co. v. Dyche, 28 Kas. 200; s. c., 11 Am. 
& Eng. R. Cases, 427; s. C., 1 Pac. Rep. 243; I. P. 
& C. R. Co. v. Lindley, 75 Ind. 426; s. c., 11 Am. 
& Eng. R. Cases, 495; R. R. I. & St. L. R. Co. v. 
Lynch, 67 Il. 149; Flint & P. M. R. Co. v. Lull, 
28 Mich. 510. , 


In some States there are express exceptions by 
statute, as in Illinois, for instance, railroad com- 
panies are not required to fence their roads at the 
crossings of public roads and highways, or within 
the limits of cities and incorporated towns and 
villages; and in some States increased damages by 
the way of penalties are imposed for failures to 
fence, as in Iowa the party recovering because of 
a want of a sufficient fence is entitled to recover 
double damages. Of course decisions rendered 
upon such statutes have no application in this 
Sta.e, where no exceptions are found in the stat- 
utes, and no damages or penalties are imposed 
except the value of the animal killed or damages 
for the animals wounded, and an attorney fee. 

The plaintiff in this case permitted his animal 
to run‘at large, but by so doing we do not think 
that he was guilty of such contributory negligence 
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as will prevent his recovery. Numerous cases 
might be cited, but we think it is unnecessary to 
cite only a few of them, as follows: Flint & P. M. 
R. Co. v. Lull, 28 Mich. 511; Ewing, v. C. & A. R. 
Co., 72 Tl. 25; Bellefontaine R. Co. v. Reed, 33 
Ind. 477; Cressly v. N. R. Co., (Sup. Ct. of New 
Hampshire) 15 Am. & Eng. R. Cases, 540, and 
note, p. 544. 

The judgment of the court below will be af- 
firmed. 








WEEKLY DIGEST OF RECENT CASES. 


ENGLISH COURT OF APPEALS, ‘ ° 26. 
ILLINOIS, 5 . F : 2, 3, 4, 27. 
INDIANA, ° 13, 14, 15, 16, 17, 18, 19, 20, 21. 
KANSAS, ° . ‘ A ° i 
MINNESOTA, . 30, 34. 
MIssourRl, ° . . 28, 29, 
NEBRASKA, ° ‘ . , ‘ « 
RHODE ISLAND, 31, 32. 
U. 8. Circuit, ° 22, 23, 24. 
VERMONT, 25 


WEST VIRGINIA, é 5, 6, 7, 8, 9, 10, 11, 12. 

1. APPEAL. [Final Judgment.]—Lies Not from Re- 
fusal to Issue Warrant, etc.—Where a private cit- 
izen presents to the judge of the district court a 
complaint in writing, and under oath, charging the 
defendant with the commission of a misdemeanor, 
for which the punishment may be a fine not ex- 
ceeding $500 and imprisonment in the county jail 
not exceeding one year, and the complainant de- 
mands of the judge that a warrant shall be issued 
for the arrest of the defendant, and that the judge 
shall take cognizance of the complaint, and hear 
and determine the case, and the judge refuses, no 
appeal lies to the Supreme Court from such refu- 
sal. State v. Forbiger, 8. C. Kan., July 9, 1885; 7 
Pac. Repr. 681. 


bo 


. CARRIERS OF PASSENGERS. [Connecting Rail- 
way Lines—Through Tickets.)—Through Tickets 
are the Separate Contract of Each Carrier.— 
Through tickets in the form of coupons, sold toa 
passenger by one railroad company, entitling him 
to pass over successive connecting lines of road, in 
the absence of an express agreement, create no 
contract with the company selling the same, to 
carry him beyond the line of its own road, but 
they are distinct tickets for each road, sold by the 
first company as agent for the others, so far as the 
passenger is concerned. Where a coupon ticket 
has_ een sold calling for passage over several dis- 
tinct lines of railroad, the rights of the passenger, 
and the duty and responsibility of the several 
companies over whose roads the passenger is enti- 
tled to a passage, are the same as if he had pur- 
chased a ticket at the office of each company con- 
stituting the through line. Pennsylvania R. Co. 
v. Connell, 8. C. Ill., Oct. 31, 1884, (112 Ill. 296, 
Adv. Sheets.) 








[Illustration.] — When Selling 
Company, Acts as Agent of the Others.—A person 
intending to take passage by railroad from Omaha 
to New York, purchased at the former place, from 
the Wabash, St. Louis and Pacific Railway Com- 
pany, a through coupon ticket, purporting to give 





the right of carriage from Omaha to New York, 
over the several lines intermediate and connecting 
between those two points, one of the connecting 
lines being the Pennsylvania railroad. There was 
printed on the face of the ticket: “In selling this 
ticket for passage over other roads, this company 
acts only as agent for them, and assumes no res- 
ponsibility beyond its own line.” The coupon 
over the Pennsylvania railroad declared, “Issued 
by the Wabash, St. Louis and Pacific railway, on 
account of the Pennsylvanian railroad,’”? which the 
company owning the latter road refused to accept, 
and on refusal to pay the regular fare demanded, 
ejected the passenger from the train: Held,in a 
suit by the passenger against the latter company, 
that the first named company contracted with the 
passenger only as agent of the defendant company. 
Ibid. 


4. 





. [Expulsion of Passenger — Damages — 
Measure of.)\—When Passenger cannot Recover 
Damages for Force Used in Putting Him Of .— 
Where a conductor of a railway company, acting 
under instructions from his superior, refuses to 
accept a ticket issued by another company as agent 
of the former, and demands full fare, the passen- 
ger, if his ticket was issued by authority, may pay 
the fare again, and recover of the company requir- 

ng payment the sum paid, as for a breach of con- 
tract, or he may refuse to pay, and leave the train 
when so ordered by the conductor, and sue and 
recover of the company all damages sustained in 
consequence of his expulsion from the train; but 
if he refuses to leave, he cannot recover for the 
force used by the conductor in putting him off, 
when no more force is used than necessary, and 
the expulsion is not wanton or wilful. [Mr. Jus- 
tice Craig, in giving the opinion of the court, cited 
Chicago ete. R. Co. v. Griffin, 68 Ill. 499, and Hall 
v. Memphis, etc. R. Co.,9 Eng. & M. Ry. Cases, 
349, and said: ‘‘We entertain no doubt that appel- 
lee was entitled to recover the amount of the cost 
of a ticket from the place he was ejected from the 
cars, to New York. He was also entitled to recov- 
er such damages as he sustained on account of the 
delay occasioned by the expulsion, and all addi- 
tional expense necessarily occasioned thereby, as 
well as reasonable damages for the indignity in be- 
ing expelled from the train; but we perceive no 
ground upon which he can recover for personal 
injuries received, unless the expulsion was mali- 
cious or wanton. When thé conductor demanded 
that appellee should pay fare or leave the train, he 
would have been justified in refusing to pay fare, 
and in leaving the train on the command of the 
conductor, and had he done so he would have re- 
ceived no personal injuries, and might then have 
brought his action and recovered, as before stated; 
but when he refused to leave the train, and thus 
compelled the conductor to resort to force, he can 
not recover for an injury which he voluntarily 
brought upon himself. The conductor was ordered 
by his superior not to receive a ticket like the one 
presented. This order he was bound to-obey, and 
so far as appears he acted in good faith, and when 
appellee was notified by the conductor that his 
ticket was not good, and would not be received, it 
was his duty to leave the train in a peaceable man- 
ner, and hold the company responsible for the con- 
sequences, rather than resist or undertake to re- 
tain his place on the train by force. A train 
crowded with passengers,—often women and chil- 
dren,—is no place for a quarrel or a fight between 
a conductor.and a passenger, and it would be un- 
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wise, and dangerous to the traveling public, to 
adopt any rule which might er.courage a resort to 
violence on a train of cars. The conductor must have 
the supervision and control of his train, and a de- 
mand on his part for fare should be obeyed 
or the passenger should in a peaceable man- 
ner leave the train, and seek redress in the 
courts, where he will find a complete remedy for 
every indignity offered, and for all damages sus- 
tained.”’] Ibid. 


CONSTITUTIONAL Law. [Police Regulations— 
Common Carriers—Railway Tariffs.]}—Power of 
States to Regulate Railway Charges.—Railroad 
companies are common carriers engaged in a pub- 
lic employment affecting the public interest, and 
are subject to legislative control] as to their rates of 
fare and freight, just as any natural person, who 
is a common carrier, is subject to such legislative 
control. [The court cite: The Granger Cases, 94 
U. S, 155-187; Munn v. Illinois, 94 U. S. 113.] 
Laurel Fork etc. R. Co. v. West Va. Trans. Co., 
West Va. Sup. Ct. App., Dec. 13, 1884; W. Va. 342 
(Adv. Sheets). 


° . Railroad corporations, 
which devote their property to a use, in which 
the public has a direct interest, in effect grant to 
the public an interest in such use, and must to the 
extent of that interest submit to be controlled by 
the public for the common good, as long as they 
maintain the use; but they may withdraw the 
grant by discontinuing the use. Ibid, 340. 











" " . Difference in this Regard 
between Public and Private Corporations.—There 
is a marked difference between such corporations 
as those spoken of inthe last point, and purely 
private corporations. The former may be called 
quasi public corporations; and the legislature of 
the State has over their employment of their prop- 
erty so devoted to a use, in which the public has 
an interest, a control, which it does not have over 
the employment of the property ofa purely pri- 
vate corporation. The legislature can generally 
exercise no control, which is forbidden by the char- 
ter of a purely private corporation. Ibid, 141. 











Grant to Railway Com- 
pany of Exclusive Right to Fiz Charges is Repeal- 
able.—Though a railroad corporation by its char- 
ter is given “the power to contract in reference to 
its business the same as private individuals,” or is 
authorized “to demand and receive such sum or 
sums of money for the transportation of persons 
and property and for the storage of property, as it 
deems reasonable,” or though it is authorized to 
“carry freight and passengers charging reasonable 
terms,’”’ or though by its charter itis authorized to 
charge a certain tixed rate, which is declared by 
its charter to be irreducible by the legislature, and 
though no right to repeal, alter or amend the char- 
ter is reserved to the legislature in the act granting 
such charter, still the legislature has a right sub- 
sequently to establish by a general act a maximum 
rate of charges for the transportation of passengers 
and freight, and to make it applicable to railroad 
companies, Who were, when the act was passed, 
operating their railroads under such previously 
granted charters. Jhid, 341. 








. . Irrevocable Grants to Cor- 
porations where Deemed Mere Licenses.—Irrevo- 
cable grants of franchises to corporations, which 
impair the supreme authority of the State to make 











laws for the right government of the State, must be 
regarded as mere licenses and not as contracts, 
which bind future legislatures, for no legislature 
can give away or sell the discretion of subsequent 
legislatures in respect to matters, the government 
of which from the very nature of things, must vary 
in varying circumstances. Ibid, 362. 











10. ‘ . . The right to regulate and 
fix at their pleasure the charges of railroad compa- 
nies for transportation of freight and passengers is 
one of the powers of the State inherent in every 
sovereignty, to be exercised by the legislature from 
time to time at its pleasure, and therefore one legis- 
lature cannot by a charter granted to a railroad 
company, though it be fora valuable considera- 
tion, confer on such railroad company a right to 
charge certain fixed rates for the transportation of 
freight and passengers, and stipulate that this rate 
of charge shall not be changed by future legisla- 
tures. If that be done, it will not be regarded as 
a contract, but in legal effect as nothing more than 
a license to enjoy this privilege conferred on the 
corporation for the time subject to future legisla- 
tive or constitutional control. Ibid, 364. 


11. . Validity and Effect of 
West Vi irginia Statute Regulating Railway 
Charges.—Chapter 227 of the Acts of 1872-3, passed 
December 27, 1873, entitled “‘an act to establish a 
reasonable maximum rate of charges for the trans- 
portation of passengers and freight, and to pre- 
vent unjust discrimination and extortion in the 
rates to be charged by different railroads in this 
State for the transportation of passengers and 
freight on said railroads” is applicable to all rail- 
roads in this State, whether their charters were 
granted before or since the passage of this act; 
and itis binding on all railroad companies doing 
business in this State without regard to any provi- 
sions, which may have been inserted in their char- 
ters. The legislature had a constitutional right to 
pass this act; and no preyious legislature had a 
right to so restrain or limit this legislature as to 
take from it the right to fix the maximum rates of 
charges of all railroads in the State, as it pleased. 
And any provision in the charter of a railroad com 
pany purporting to restrain the legislature in this 
respect, cannot be regarded asa contract, but must 
be regarded as u mere license revocable at the 
pleasure of the legislature. Ibid, 378. 


12. . Statutes—Repeal by In- 
piication— Effect on Special Charter of Subse- 
sequent General Law.—If in a special act of the 
legislature of this State, chartering a company and 
conferring on it specified privileges exceeding 
those granted to other like corporations by the gen- 
eral law of the State there be reserved a right 
to amend this act by a future legislature, and 
and the legislature subsequently passes a gen- 
eral act applicable to all corporations of this 
character, whereby the specified privilege, while 
not withdrawn, is so modified as to render it far 
less valuable to the corporation, which had been 
chartered by this special act, this cannot be re- 
garded as an exercise by the legislature of the re- 
served right to amend any act, as it cannot prop- 
erly be called an amendment of this special act; 
for by our Constitution, art. 6, § 30, it is provided, 
that no law shall be amended by reference to its ti- 
tle only; but the section amended shall be inserted 
at large in the new act.” But such general act is 
not necessarily inoperative on such corporation, as 

may or not be subjected to such law: this de- 
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pending upon whether or not the legislature has 
the constitutional power by a general act to control 
the corporation in this respect. bid, 371. 


18. Divorce. [Marriage.|— Marriage in Violation 
of Decree of Divorce Voidable Only.—Where a di- 
vorce is obtained on notice by publication merely. 
and the decree, as required by § 1030, R. 8. 1881, 
forbids the party obtaining such divorce to marry 
within two years, but such party, in violation 
thereof, does marry within that time, the marriage 
is unlawful and voidable, but, under the statute of 
this State, not absolutely void. It will become 
void, however, if, within the period inhibited, the 
decree is opened by the party against whom it was 
obtained. Mason v. Mason, 8. C. of Ind., March 
21, 1885. 


14. EvipENce. [Husband and Wife — Privileged 
Communications.|—Communication as to Adul- 
tery by a Wife mude After her Returnto her Hus- 
band are Privileged.—In an action by a husband to 
recover damages for enticing away, debauching 
and alienating the affections of his wife, the fact as 
to whether adultery had been committed by the 
defendant and the plaintiff’s wife can neither be 
proved nor disproved by any communications had 
between the plaintiff and his wife after her return. 
Higham v. Vanosdol, 8. C. of Ind., March 31, 1885. 


15. [Declarations—Res Gestw.}|— Deciara- 
tions of Wife to a Third Person on the Day of 
Elopement and not of the Res Geste Inadmissi- 
ble.—Declarations made by the wife toa third per- 
son, on the day she eloped with the defendant, or 
within the time when she was presumably under 
his influence, as to the causes of her leaving, which 
are not part of the res gest@ accompanying the act 
of leaving, and which do not impute to her hus- 
band any violence or cruel treatment, are not ad- 
missible in mitigation of damages. Ibid. 





16.5 GARNISHEE. [Liability.] — If Securities are 
Converted after Summons the Garnishee must 
Account to the Plaintiff that he Properly Dis- 
charged his Duty as Custodian thereof.—Where a 
bank summoned a garnishee, after the service of 
summons, converts and disposes of collateral se- 
curities held by it, the burden is upon it to account 
to the plaintiff, and to show that it has properly 
discharged its duty as custodian of such securities. 
First Nat. Bank v. Armstrong, 8. C. of Ind., April 
8, 1885. 


17. HUSBAND AND WIFE. [Enticing away Wife— 
Adultery.j}—No Proof of Adultery Necessary for 
the Husband to Maintain an Action for Damages. 
—Where astranger, knowing a woman to be the 
wife of another, and having no reason to suspect 
mistreatment of her by her husband, entices, per- 
suades and takes her away to another State, and 
keeps her in different places for ten days, all with- 
out the consent of her husband, such husband can 
maintain an action for damages without proof of 
adultery. Higham v. Vanosdol, 8S. C. of Ind., 
March 31, 1885. 


18. MARRIAGE. [Ratification — Estoppel.|\—Ratifi- 
cation of Unlawful Marriage Estops one Party 
from Denying its Validity.—In violation of such 
decree, a woman married within two years, and, 
after living with her husband four years brought 
an action for divorce, to which a defense was in- 
terposed that the marriage was unlawful because 
of such violation. It is held, that as it did not ap- 
pear that the defendant was ignorant of the inhib- 


23. 





ition at the time of his marriage with the plaintiff, 
and as he ratified the marriage by living with her 
two years after the inhibited period had expired, 
he was estopped from denying the validity of the 
marriage as a defense to the complaint. Mason v. 
Mason, 8. C. of Ind., March 21, 1885. 


19. [Solemnization] — Failure to Comply 
with Statute Requiring a Licensé will not Inval- 
idate a Marriage.—No ceremony or solemnization 
is necessary to a valid marriage, and a marriage is 
not rendered void by a failure to comply with a 
statute requiring the parties to obtain a license, 
though such failure may subject them toa criminal 
prosecution. When there is an agreement to form 
a present matrimonial connection, followed by co- 
habitation as husband and wife, no particular form 
of words is essential, provided it appears that the 
engagement was entered into from pure motives, 
and that the connection was not entered into from 
bad motives, or for the mere purpose of sexual 
commerce. Tater v. Tater, S.C. Ind., March 21, 
1885. 


20. » Lilustration.—C and T were married by 
license. C had been married, but believed that a 
divorce had been granted. However, the suit by 
his former wife had been dismissed for failure to 
pay costs. The parties cohabited as husband and 
wife for six years and were so regarded by the 
community. A mortgage was executed by them 
in thac capacity. Five months after the marriage 
the former wife got a decree. T died in the belief 
that there was a lawful marriage between her and 
C. It is held that there was a presumption of 
marriage which was not overthrown because there 
was no formal celebration after the impediment 
was removed. Jbid. 








21. NEGLIGENCE [Municipal Corporations—County 


Bridges|—Duty of County under a Statute to 
Repair Bridges over which it has Control Ezx- 
tends to Bridges Built by Township.—Under § 
2892 Ind. R. S. 1881, it is the duty of the board of 
commissioners of a county, in this State, to cause 
all bridges, over which it has control, to be kept in 
repair, and if it negligently suffers such a bridge to 
remain out of repair and a person is thereby in- 
jured without contributory fault, he can recover: 
and when a bridge, located upon and constituting 
part of a public highway, has been built and main- 
tained by township authorities, it is still the duty 
of the board to see that it is kept in repair, and for 
failing in this duty is liable, although it has never 
accepted, recognized or in anyway adopted the 
same as a county ridge. Vaught v. Commis- 
sioners of Johnson County, S.C. Ind. March 20, 
1885. 


22. PracTicE [Removal of Causes to Federai 


Court|—Opposing Parties Citizens of Different 
States. etc.—A, a citizen of New York, and B,a 
citizen of New Jersey, sued C, a citizen of Mary- 
land, and D, a subject of Prussia, in the State 
court. Held, that the suit was removable to the 
United States Circuit Court. [Citing Removal 
Cases, 100 U. 8. 457.] Ballin v. Lehr, U. S. Cir. Ct. 
8. D. N. Y., April 1885; 24 Fed. Rep. 193. 








. No Removal after Term at which 
Cause could have been Tried.—A cause cannot be 
removed from a State court to the U. 8. Circuit 
Court after a term at which it could have been 
tried. [Wheeler, J., said: “The removal of this 
cause from the State court being after aterm at 
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which it could have been tried, and therefore too 
late under the act of 1875, is sought to be sustained 
by the act of 1866, (subdivision 2 of § 689, Rev. St. 
U.S.) But that clause is held to be repealed by 
the act of 1875, (Hyde v. Ruble, 104 U. 8. 407,) al- 
though. it had been held otherwise previously, by 
various State and circuit courts.”] Mairer v. 
Olmstead, U. 8. Cir. Ct. 8. D. N. Y., April 1885: 24 
Fed. Rep. 193. 








24. . Time of Removal, under Partic- 
ular Circumstances, where Time of Filing Com- 
plaint was Extended.—A receiver of an insolvent 
bank commenced an action against the receiver of 
a national bank in the State court by summons‘ 
without any complaint setting out his cause of ac- 
tion, ata time early enough to make it triable at 
the April term of the court, if the pleading had 
been promptly putin; but the time of filing the 
complaint was extended to the April term, when 
plaintiff moved for an order for the examination 
of the officers of the national bank, to enable him 
to make complaint; and, in support of the motion, 
filed an affidavit stating that his cause of action 
arose out of the fact that the bank, of which plaint- 
iff was receiver, had paid to defendant’s bank ille- 
gal interest, and that by the statutes of the United 
States defendant became indebted to his bank for 
twice the amount so paid. If the examination 
had been had instantly, and a complaint been 
framed at once, the cause would not have been tri- 
able in due course until the May term, and at that 
term it was removed to the United States court. 
Held, that the cause was removable, and that the 
application for removal was made in time. Davies 
v. Marine Nat. Bank, U. 8S. Cir. Ct., 8. D.N. Y., 
April, 1885; 24 Fed. Repr. 194. 


25. . [Trials.]|—Discretion of Court in Organ- 
izing the Jury.—A wide discretion is allowed the 
court in organizing the jury; and its rulings will 
not be revised unless the excepting party show that 
he has been prejudiced, or the statute infringed. 
Thus, when the court adjourned the first day eleven 
jurors had been accepted, but five of these were 
talesmen; on the next day, another panel being 
present, the court discharged the eleven, com- 
menced de novo, and formed a panel from those 
regularly in attendance. It was held, that there 
was no error; that the discretion of the court was 
reasonably exercised. [In the opinion of the 
court, delivered by Mr. Justice Taft, it is said: “It 
is a settled rule of practice, that some prejudice to 
the excepting party resulting from the rulings of 
the court below in organizing the jury, or, at least, 
some infringement of the statutory provisions re- 
lating thereto, must be shown before this court will 
revise the proceedings of the trial court. It is 
within the discretion of the court to direct the 
clerk in calling a panel to omit the names of such 
jurors as are presumably disqualified or unable to 
serve; for example, such as have been present and 
listened toa former trial of the same cause, ora 
trial involving the same questions; those ill or 
whose family are; and many other instances that 
might be named. A wide discretion is allowed the 
court in such cases; and until a panel is complete, 
we think a party has no vested right in any partic- 
ular juror that may not be taken from him should 
the exigencies of the case in the discretion of the 
court require it. Thompson and Merriam on Ju- 
ries, § 271, say: ‘So far as the formation of the jury 
is concerned the litigant parties havea constitu- 
tional right to demand that it shall be impartial; 








but this right is not impaired by the exclusion of 
jurors, though never so impartial, so long as im- 
partial ones remain and try the case. And, it has 
been pertinently asked, what advantage would ac- 
crue to a party, should a new trial be awarded, be- 
cause of the exclusion of competent jurors in his 
case? Obviously the only effect of granting the 
motion would be to take the verdict of another 
impartial jury. Upon the new trial he could not 
demand that the jurors of whose} exclusion he 
complains should sit in the case. He has therefore 
suffered no injury, nor, in the eye of the law, could 
he be possibly benefited by another trial. This 
view of the law does not permit a trial judge to ex- 
elude competent jurors arbitrarily and unreasona- 
bly from participating in the trial of a cause, civil 
or criminal. Whenever it shall appear that the 
court has thus abused its discretion, a new trial 
will doubtless be granted.’ In Phelps v. Hall, 2 
Tyler, 401, the court say that: ‘No occasion can 
occur to render it necessary for one juror to sit on 
the panel in preference to another.’ We think the 
discretion of the court below,in the case at bar, 
reasonably exercised. An unusual number of 
talesmen were upon the panel, the regular jurors 
were in attendance, the trial was to occupy several 
days; and it was much better that the regular ju- 
rors should try the case and the expense of tales- 
men avoided, than to retain the latter upon the 
panel; and as some question might arise as to the 
challenges, and in fact did, it was not unwise to 
discharge the six regular jurors and begin de novo. 
It does not appear but that the six, who were so 
discharged, were subsequently drawn. It is likely 
some of them were; and, as the defendant has al- 
ready had all he is now seeking—a trial by an im- 
partial jury— his exception upon this question 
should not be sustained.” Quinn v. Halbert, 8. 
C. Vt., Oct. Term, 1884; 57 Vt. 178 (adv. sheets). 


26. TaxaTION. [Telephone Companies.]|— Assessed 
as an Entire System, and not in Respect of Par- 
ticular Attachments.—A telephone company were 
the owners of certain overhead wires, which were 
supported by poles fixed in the ground, and by at- 
tachments to the roofs and chimneys of buildings. 
The consent of the owners and occupiers of the 
land and buildings was in every case first obtained 
in written agreements, by which the company un- 
dertook to pay an annual sum as an acknowledg- 
ment, to make good any damage that might be done 
tothe property, and to remove the wires, attach- 
ments, and poles, upon notice to that effect. The 
only access to the wires and attachments on the 
buildings was through the interior of the buildings 
by the permission of the owners or occupiers, and 
then only during business hours, the company hav- 
ing no key or other way of obtaining admittance 
thereto. Similarly the only access to the poles was 
by the permission of the owners or occupiers of 
theland. Held (affirming the judgment of Mathew 
and Day, J.J.), that the telephone company had 
such an “exclusive occupation” of those parts of 
the buildings to which the wires were attached, 
and of the land in which their poles were fixed, as 
would render them liable to be rated, and that con- 
sequently they were rateable in respect of their 
wires, attachments, and poles taken as one entire 
system. Lancashire, etc. Telephonic Exchange 
Co. v. Overseers of Manchester, Eng. Ct. of App., 
Dee. 2, 1884; 52 L. T. (N. S.) 793. 


27. VENDOR’S LIEN. [ Waiver.] Waived by Taking 
Independent Security.—Where the vendor of land 





XUM 





al 


dd 





XUM 


VoL. 21.) THE CENTRAL 


LAW JOURNAL. 257 











accepts as a security for the unpaid purchase 
money, bonds of the purchaser secured by a trust 
deed upon the land sold and conveyed, and other 
land, he waives all right to 2 vendor’s lien. [The 
court cite: Conover v. Warren, 1 Gilm. 498; Trus- 
tees of Schools v. Wright, 11 Ill. 603; Boynton vy. 
Champlin, 42 id. 57; Cowl v. Varnum, 37 id. 181; 
Warner Vv. Scott, 63 id. 368.] Chicago etc. Land 
Co. v. Peck, 112 Ill. 408, 451, (Adv. Sheets). 


28. WATER. [Riparian Rights—Accretions— Wast- 
ing away.)—Jury may Consider Physical Charac- 
teristics of Ground.—1. In an ejectment suit where 
the question was whether a certain island in the 
Missouri River, title to which was in plaintiff had 
been washed away entirely, and the land claimed 
to be the island between which and the main land, 
the “slough” had dried up, was simply accretions 
to the adjoining survey, the jury are entitled to 
take into consideration the physical character- 
istics of the ground, such as the existence of the 
stumps of large trees upon the land, depressions, 
etc., as well as the statements of witnesses. Buse 
v. Russell, S. C. Mo. June 8, 1885. 


9, Who Entitledto Island which 
Washes away and Re-forms.—If an island in a 
river washes away and re-forms on the same head, 
the owner is still entitled to hold it. If it washes 
away entirely and reforms as accretions upon an 
adjoining survey, the owner of the survey is enti- 
tled to it. Ibid. 








30. WARRANTY. [Nudum Pactum]— Warranty after 
Sale a Nudum Pactum.—When personal property 
has been sold and delivered with a verbal war- 
ranty, a written and different warranty, gratuit- 
ously delivered by the vendor to the vendee after 
the contract of sale has been fully executed, is 
mere nudum pactum, and will not supersede the 
verbal warranty. Au/tmanv. Kennedy,S. C.Minn., 
“May 8, 1885; 23 N. W. Repr. 528. 


31.” . [Scienter.] Need not be Alleged and 
Proved.—In an action for false warranty, whether 
it be assumpsit or case in tort, a scienter need not 
be averred by the plaintiff; and if averred, need 
not be proved. [Opinion of the court by Durfee, 
C. J.: “This is case in tort for a false warranty in 
the sale of a horse, the horse being warranted 
seund and free from disease. The declaration al- 
leges that the defendant made the warranty de- 
ceitfully, knowing that the horse was diseased. 
The question raised by the exceptions is, whether 
the plaintiff is jentitled to recover without proof 
that the defendant knew the horse to be diseased. 
We think he is on authority. An action on the 
case sounding in tort was the old remedy for a 
false warranty. In Williamson vy. Allison, 2 East. 
446, decided in 1802, Lord Ellenborough said that 
the remedy by assumpsit ‘had not prevailed gen- 
erally above forty years.’ In Stuart v. Wilkins, 1 
Doug. 18, decided in 1778, Lord Mansfield regard- 
ed assumpsit as a novelty and hesitated to sanction 
it. Itis now well settled that either assump- 
sit or case in tort is maintainable. Itis also 
well settled that no scienter need be averred 
either in assumpsit or tort, and that if averred, 
being unnecessary, it need not be proved. Wil- 
liamson y. Allison, supra; Gresham y. Postan, 
2 Car. & P. 540; Brown v. Edgington, 2 M. & G. 
279; Holman vy. Dord, 12 Barb. 336; Howe v. Fort, 
4 Blackf. 293; Trice vy. Cockran, 8 Gratt. 442; Las- 
siter v. Ward, 11 Ired. 443; Tyre v. Causey, 4 
Harr. (Del.) 425; Schuchardt v. Allens, 1 Wall. 








359. See, also, Burgess v. Wilkinson, 13 R. I. 646. 
The defendant refers to Pierce v. Carey, 37 Wis. 
232, and Sweeney v. Vroman, 18 Reporter, 447, two 
Wisconsin cases, in which it was held that in tort 
the scienter must be alleged and proved. The 
reasoning of the court in those cases is very co- 
gent, but the decisions are counter to along and 
authoritative line of precedents, which we think 
must be held to have established the law.”] Place 
v. Merrill, S.C. R. I., Dee. 20, 1884; 1 Eastern 
Repr. 21. 


82. WILL. [Interpretation.] — Limitation for Life 
with Superadded Power of Sale.—When a testa- 
mentary gift is expressly limited to the donee, for 
life, a superadded power given to the donee to sell 
and appropriate the proceeds will not enlarge his 
interest into an absolute estate. [In the opinion 
of the court by Durfee, C. J., it is said: “The 
ground on which the defendant Manchester rests 
his claim, is that the will of Mary R. Burnside be- 
queaths her personal estate in legal effect absolute- 
ly to her husband, the power of disposition given 
to him being inconsistent with and destructive of 
the limitations over. Some of the cases cited in 
support of this view are closely if not exactly in 
point. Bean v. Myers, 1 Cold. 226; Davis v. Rich 
ardson, 10 Yerg. 290; May v. Joynes, 20 Gratt. 692; 
Irwin v. Farrer, 19 Ves. Jun. 86. We think, how- 
ever, that where in a will the gift to the first taker 
1s expressly limited to him for life, it is not en- 
larged into an absolute gift by the mere annexation 
ofa power to him to dispose of or appropriate the fee 
or capital, at least when the power is only a power 
to dispose of or appropriate the fee or capital dur- 
ing his life. For, as has been well said, “an ex- 
press bequest of an estate for life negatives the in- 
tention to give the absolute property and converts 
the superadded right of disposition into a mere 
power.” Denson v. Mitchell, e¢ ux., 26 Ala. 360. 
Of course we ought, if possible, to construe a will 
according to,the intention of the testator, and, in 
such a case, we have only to treat the power be- 
stowed as power, and not as property, in order to 
give effect to the limitations over. And we think 
this view is best supported not only in reason, but 
by authority. Kent’s Com. 435; Jackson v. Rob- 
ins, 16 Johns. 537, 588; Ayer v. Ayer, 128 Mass. 
575; Burwell’s Executors v. Anderson, 3 Leigh, 
348, 356-358; Stuart v. Walker, 72 Me. 145; Me- 
Cauley’s Appeal, 93 Pa. St. 102; Flintham’s Ap- 
peal, 11 Serg. & R. 16:\Burleigh v. Clough, 52 N. 
H. 267; 8. c.,138 Am. Rep. 23; Pennock y. Pen- 
nock, L. R., 18 Eq. 144; Herring v. Barrow, L. R., 
13 Ch. Div. 144; Smith v. Bell, 6 Pet. 68. Among 
these cases we direct attention particularly to Bur- 
leigh v. Clough, where the point is exhaustively 
examined and discussed. We, therefore, decide 
that the claim of Manchester as administrator can- 
not be sustained.”] Wilsonv. Esten, S.C. R.I., 
Jan. 24, 1885; 1 Eastern Reporter, 44. 


33. W1TNESSES. [Husband and Wife.|—When may 


be Witnesses Against each Other in Criminal 
Prosecutions.—Under a statute permitting hus- 
band or wife to testify in a criminal prosecution 
for a crime committed by one against the other, it 
is held that on the trial of a husband under an in- 
dictment for adultery, the wife is a competent wit- 
ness against him. [In the opinion of the court by 
Maxwell, J., it is said: ‘Section: 331 of the Civil 
Code provides that ‘the husband can in no case be 
a witness against the wife, nor the wife against the 
husband, except in a criminal proceeding fora 
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crime committed by the one against the other, but 
they may in all criminal prosecutions be witnesses 
for each other.’ At common law a wife could not 
be a witness against her husband; and there is a 
direct conflict in the authorities, under statutes 
similar to ours, as to her right to be a witness in a 
criminal proceeding for a crime committed by her 
husband against her. This is the first time the 
question has been presented in this court, and it is 
therefore necessary to ascertain the intention of the 
legislature in passing the section above referred to, 
and give force to that intention. The statute makes 
it an offense for a husband to desert his wife and 
live and cohabit with another woman. If the hus- 
band is prosecuted for the offense, the prosecution 
certainly would be a criminal proceeding for a 
crime committed against the wife. The word 
‘crime’ is frequently used to designate gross viola- 
tions of law, in distinction from misdemeanors; 
but in its broad sense it means any violation of law. 
Webst. Dict. 312, 318. And in our view it was in- 
tended by the legislature toinclude the offense here 
charged, and the ends of justice will be best sub- 
served by permitting the wife to testify. This is 
the rule adopted in Iowa under a similar statute. 
State v. Bennett, 31 Iowa, 24; State v. Sloan, 55 
Iowa, 219; s. c., 7 N. W. Rep. 516; State v. Hazen, 
39 Iowa, 648. In Texas, also. Morrill v. State, 5 
Tex. Ct. App. 447; Roland v. State, 9 Tex. Ct. App. 
277.”] Lord v. State, 8. C. Nebr., May 12, 1885; 23 
N. W. Repr. 507. 


34. WorDs AND PurasEs. [ Town.]—May Include 
Incorporated Cities.—The word “town,” as used 
in chapter 74, Sp. Laws Minn., 1875, entitled “An 
act to make paupers atown charge in Freeborn 
county,” includes incorporated cities. Under this 
act it is the duty of the city of. Albert Lea to sup- 
port its own poor. [In the opinion of the court by 
Mitchell, J., it is, among other things, said: Our 
statute expressly provides that each incorpora- 
ted city shall have and exercise within its limits, 
in addition to its other powers, the same powers 
conferred upon towns. Gen. St. 1878, c. 10, § 112. 
Hence the word ‘town’ is often used asa generic 
term, embracing all such primary municipal cor- 
porations as incorporated cities and villages; and, 
independently of any statutory provision, it has 
become a well-settled rule of construction that the 
term ‘town,’ when used in a general statute, may 
include cities, unless the contrary appears from the 
whole statute to have been the intent of the legis- 
lature. 1 Bl. Comm. 114; Road in Milton, 40 Pa. 
St. 300; Board Com’rs Charities v. MeGurrin, 6 
Daly, 349; Peck v. Weddell, 17 Ohio St. 271; State 
v. Glennon, 3 R. I. 276; Flinn vy. State, 24 Ind. 286; 
Abb. Law Dict. ‘Town.” This rule of construc- 
tion is in this State expressly adopted by statute. 
‘The word ‘town’ may include cities and districts, 
unless such construction would be repugnant to 
the provisions of. any act speciallyjrelating to such 
cities or districts.’ Gen. St. 1878, c. 4, § 1. We 
have in this State the three classes of primary po- 
litical divisions — towns, cities, and incorporated 
villages; and that the first only of these is meant 
by the word ‘town’ may, in a given case, be appar- 
ent from the purpose of the statute. But that is 
not the case here.”] Odegard v. Albert Lea, 8. C. 
Minn., May 8, 1885; 23 N. W. Repr. 526. 








CORRESPONDENCE. 


HARMON v. LEWIS AGAIN. 
To the Editor of the Central Law Journal: 


In your editorial notice of Harmon v. Lewis, 21 Cent. 
L. J. 82, in which you question the ruling of Judge 
Treat on the motion for a new trial, that the society 
not having approved the assignment, it was inopera- 
tive, you have lost sight of the fact, which was in the 
case, that the assignment was first presented to the 
secretary of the company for approval, after the death 
of the member, and the society then refused to approve 
it. When you keep this fact in view, “the reasoning 
about conveying away the rights of the infants seems 
to be” forcible; for, inoperative without the approval 
of the society while the member lived, certainly the 
heir should be heard as to an approval made after 
death had fixed her rights. But another, and broader 
ground, which influenced the court in this case, and 
which marks a decided line between this class of compa- 
nies and regular insurance companies is, that the exist- 
ence of the societies depends on the control it has over 
itsmembership. Ifthese were commercial societies it 
would be comparitively unimportant as to who held 
its policies; but they are not recognized as such, but 
as benevolent—that is, charitable associations. Hence 
the society, which in one sense is a mere almoner,and the 
eharity certainly should have a voice asto who is to re- 
ceive its benefits. If they are to be turned into commer- 
cial companies, then they are unlawful; and if their 
benefits are assignable, as policies of insurance, inter 
partis, so as to be made available for creditors certainly 
they are commercial, and not benevolent organiza- 
tions. I think you will find Judge Treat’s opinion 
will, in the long run, turn out to be the law. Respect- 
fully yours, Geo. D. REYNOLDs. 

St. Louis. 


REMARKS.—As suggested by us in our former re- 
marks upon this case, the regulation in regard to the 
formalities which shall attend a change of beneficiaries 
in such a society, is one primarily for the protection 
of the society; and if the society, especially after the 
death of the member, refuses to recognize an informal 
change in beneficiaries, we do not see why it has not a 
right to do so, since it must be regarded that its right 
to do so was a part of the contract which subsisted be- 
tween it and its deceased member. It is not unlikely, 
then, that Judge Treat’s decision will, ‘‘in the long 
run, turn out to be the law,” not only upon the ground 
stated by our learned correspondent, but on the 
broader ground that when Judge Treat takes the 
papers over night, his decision is very apt to “turn 
out to be the law, and the editor who ventures to dis- 
sent from it must be very sure of his facts as well his 
law, or he will find himself treading on dangerous 
ground.—ED. CENT. L. J. 








QUERIES AND ANSWERS. 





[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 

QUERIES. 


10. Can a State constitutionally enact that a creditor 
shall not, under the penalty of a fine, transfer the claim 
against a citizen debtor, to be collected by attachment, 
garnishment, or other process out of the debtor’s 
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wages in the courts of other States, when the creditor, 
debtor, and person owing the money are all within the 
jurisdiction of the courts of the State enacting the 
law? Cite authorities bearing on such laws. C. 
11. A brings a civil action for damages against B for 
shooting A with intent to kill, which offense is a crime 
under the Ohio crime’s act. B is also indicted for said 
crime. A and B make a settlement of said civil action, 
whereby B pays A $1,000, and places in the hands of C 
$1,000 more, with the agreement that if B is not brought 
to trial on said indictment, C is to pay to A said sum 
of $1,000, and said civil action shall be fully settled; 
but if B should be brought to trial on said indictment, 
then said sum of $1,000 held by C shall be returned to 
B and the civil action shall be fully settled. After- 
wards, and before the trial of B on the indictment, B 
demands of C said sum of $1,000, and notifies him not 
to pay A the money, C refuses to turn the money over 
to B, and B sues C. Is the agreement between A and 
B void as against public policy, and if so, can B re- 
cover the money paid thereunder to C upon the above 
facts? eee 





12. L was indicted for murder; the case against him 
was one of strong circumstantial evidence. After L 
was arrested, and while confined in jail in a distant 
county the two most important State witnesses were 
each within a few days of each other, shot, but not 
killed, by some person, or persons, who lay in wait for 
them. On the trial of L the court of original jurisdic- 
tion permitted, over objection, the State to prove the 
effort to assassinate said two witnesses, and this, too, 
with no other evidence that L was in any way privy 
thereto, except what may be inferred from facts above 
stated. L was convicted and has appealed, and will 
assign for error the admission of said evidence. Was 
the evidence properly or improperly admitted? State 
reasons and cite authorities. R. H. T. 

Brookhaven, Miss. 


. 





13. A buys personal property at an execution sale, 
which he afterwards sells to B, who is sued by a third 
party, who proves that the property did not belong to 
the defendant in execution, and was wrongfully seized 
and sold, and judgment is rendered against B for the 
property orits value. Without satisfying the judg- 
ment, B sues A, his vendor, upon an implied warranty 
of title. Is the action maintainable, B not having been 
dispossessed, nor having paid the judgment? Citea 
few authorities. Ss. 

Galveston, Tex. 





14. In 1867 Shelton borrowed $400 of Willoughby and 
gave his promissory note, and Irish signed the note 
with Shelton, apparently as co-principal, but in reality 
as surety. The note has never been paid, but Shelton 
has made payments from time to time, so that as to 
him the statute of limitations has notrun. The pay- 
ments were made without the knowledge or consent of 
Irish. Action against both Shelton and Irish; Irish 
was allowed to show by parol that he signed as surety, 
and then court gave judgment in his favor, on ground 
that payment by Shelton did not bar the statute of 
limitations as to him. Is that good law? 


St. Paul, Minn. RUSSETT. 





QUERIES ANSWERED. 

8. [21 Cent. L. J. 159.] A sold land by bond 
for title, and took notes for the purchase money. He 
sold one of the notes to B by written indorsement, in 
the language “without recourse on me.” The land is 
of insufficient value to satisfy all the notes. Will B be 





postponed till A is paid in full. Will the assignmen, 
be “‘without recourse” if B be allowed to trench upon 
the land to which A has retained the title for his own 
security? T. W. 

Nashville, Tenn. 

Answer.—Where the vendor of land gives a bond for 
title on payment for the purchase-money, the lien of 
the vendor does not pass to an assignee by assignment 
of the notes given for the purchase-money, where 
such assignment is without recourse upon the as- 
signor. The court say, ‘We hold that the restricted 
assignment of the notes in this case does not transfer 
any lien upon the lands mentioned in the bill * * The 
acceptance of notes so assigned seems to us toimply a 
reliance upon the personal responsibility of the maker 
of the notes.”” Willams v. Christian, 28 Ark. 257, cit- 
ing Schnebly v. Ragan, 7 Gill. & Johns. 125; Hall v. 
Cleck, 5 Ala..(N. 8.) 866. Followed in Johnson v. 
Nunnerly, 30 Ark. 155. Yet why should the assignee 
not be subrogated to assignor’s lien, saving the latter’s 
paramount rights if any? Two qualifications may be 
noted. The effect of the re-assignment, to the vendort 
of the purchase-money note, without recourse, is to 
reunite in him the debt and the right to enforce satis- 
faction under the lien for which he had contracted. 
But when the vendor, who also held under a title 
bond, has transferred it before the reassignment of the 
note, the foregoing rule does not apply. Bernays v. 
Field, 29 Ark. 219. Butwhen a note is assigned, with 
recourse, as collateral security merely, it does not car- 
ry the lien. 29 id. 568. McCrary, Cir. J., in Green v. 
Betts, 1 Fed. Rep. 289 said: “There is a serious con- 
flict of authority upon the question whether a vendor’s 
lien can be assigned,” citing Mackreth y. Symmons, 1 
L. C. Eq. (4th Am. Ed.) 492. Tt. ®S. 

Arkadelphia, Ark. 








JETSAM AND FLOTSAM. 





THE LETTER H.— Sergeant (afterwards Baron) 
Channell, pleading in the admiralty court in the case 
of a Greek ship, again and again referred to her as the 
Ellene. The judge, addressing him, said: “Brother 
Channell, is not the name of the vessel the Hellene?’’ 
“That’s so, my lord,’ interposed another counsel, “‘but 
she dropped her H coming through the ‘chops of the 
channel!’” The ‘‘chops of the channel” is the nauti- 
cal expression for the Southern entrance to the British 
Channel nearing the Strajts of Dover, as you are prob- 
ably already aware. R. 8. P. 


HIRE A CHIMNEY SWEEP.—A correspondent sends 
the following extract, which he has lighted upon in an 
old-fashioned book of reflections: “If you cannot 
avoid a quarrel witha blackguard, lef your lawyer 
manage it rather than yourself. No man sweeps his 
own chimney, but employs a chimney-sweeper, who 
has no objection to dirty work, because itis his trade.”’ 
—Law Journal (London). 


BANKRUPTCY OF SOLICITORS.—The public examin- 
ation of R. B. Peren, senior partner of the firm of 
Peren & M’Millan, solicitors, of South Petherton, took 
place at Yeovil on the 20th inst., before his honor, 
Judge Atkinson, Up to April last the firm held a good 
position in the county, but in that month M’Millan ab- 
sconded. The affairs were then investigated, and it 
was discovered that there had been an extensive mis- 
appropriation of trust-moneys, and that the liabilities 
amounted to £20,000. Mr. Peren stated, in his exam- 
ination, that he never looked at the books to see if the 
profits of the firm were sufficient to allow each of the 
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partners to draw the sums they were annually doing, 
but he admitted that the cash accounts had not been 
posted up for years. Six barristers and solicitors were 
engaged in the case, which was adjourned. Twenty- 
one witnesses are to be examined. M’Millan is sup- 
posed to have gone to America.—Law Journal (Lon- 
don). 


A CuRIOUS SCHEME OF FRAUD.— The American 
Advertizer Reporter describes the following scheme 
of fraud, which, if true, certainly indicates inventive 
genius: Charles H. Brown was given a judgment for 
$25 in Chicago on May 22d, before Justice Hammer 
against John H. Redheffer, alawyer, and George Ryall, 
agent of the American Protective Association, both of 
whom came recently from Philadelphia, and C. A. 
Cook, of this city. Brown declares that on May 11 
Cook introduced him to the other two defendants, who 
explained that they would advance him $100, which he 
was to lose ina gambling saloon whose proprietors 
operated what is known as an ‘“‘automatic game regis- 
ter.” Having lost the money, the defendant in this 
suit would sue to recover, and the plan was, Brown 
alleges, to “squeeze” the firm to be swindled, who 
would willingly pay $5,000 to $10,000 not to be prose- 
cuted. It was claimed that a similar game had been 
played in St. Louis. After keeping him idle for four 
or five days and not giving him the $100, Brown says 
he grew discouraged and began the present suit to se- 
cure the payment of his wages. The defendants de- 
nied in a general way the statements made by Brown, 
but the justice, after hearing the testimony, allowed 
the claim. 


JAMES S. BARCLAY, the nestor of the Philadelphia 
Bar, died in that city recently, aged ninety-five years. 
He graduated from Pennsylvania University in the 
class of 1812, and served in the war against Great Brit- 
ain which commenced in that year. In 1819he became 
a member of the Society for Alleviating the Miseries 
of Public Prisons, and thenceforward to the time of 
his death was a leading spirit in boards of managers 
of reformatory and charitable institutions. 


“BLACKLIST” COLLECTORS. — [Ed. Jetsam and 
Flotsam:|—As my contribution to your “Blacklist” 
literature, permit me to suggest the following form of 
a “dunning” letter, which I have employed in my 
practice for a number of years: ‘‘Among the accounts 
placed in my hands for collection I find one against you 
fo }—. Lam desirous of closing this matter up with- 
out delay, and would therefore ask you to call at your 
earliest convenience, and avoid unnecessary costs and 
expenses.” This is brief, but to the point. It is 
strictly professional, and yet contains a sufficient hint 
of the wrath to come in case it should be disregarded. 
I quite agree with Mr. Donovan, that “a little vague- 
ness will add.interest,”? and have found that I can 
more easily secure the presence of the debtor by with- 
holding the name of the creditor or the nature of the 
debt. I think a letter, substantially in the form above, 
will operate to secure the debtor’s personal attend- 
ance in nine cases out of ten, where that end can be 
attained by letter; and while it leaves the attorney 
free to resort to any of the legitimate methods which 
the law provides for the enforcement of just demands, 
it in no way compromises his dignity in case the claim 
is not pursued. The “bad debt collector” and ‘“dili- 
gent creditor’s agent” have done much to lower the 
standard of the profession in this country by the em- 
ployment of doubtful and unlawyerlike methods, and 
even if the “Blacklist”? were attended with no danger, 
the ethics of the profession would condemn its use. 

Chicago, Iil. Gro. W. WARVELLE. 





CALL A SPADE A SPADE, AND CALL A FRAUD A 
FraupD.—The Law Times (London), makes this sensi- 
ble suggestion: “‘We confess to a considerable amount 
of sympathy with the robust aversion, which Mr. Jus- 
tice Day is in the habit of expressing, to the modern 
pleader’s delicacy about alleging fraud. There can be 
no doubt that this reluctance to call a spade a spade 
has been the cause of a great deal of bad law, though 
it must also be admitted that the squeamishness of cer- 
tain judges has contributed nota little to the result. 
Last week Mr. Justice Day had before him a case 
where a shareholder had taken shares ina company 
on the fsith of a statement in the prospectus that 
the company had concluded various contracts 
for the sale of many thousands of the machines 
in which -they dealt. The “contracts” were in 
fact mere undertakings to take a specified number of 
machines at such time and in such quantities as the 
purchasers might choose, and, as might have been ex- 
pected, not a single machine had ever been sold under 
any one of them. ‘Surely,’ said the learned judge 
rather impartially atan early stage in the case, ‘the 
issue here is, fraud or no fraud.’ So we should have 
thought. A pleader in Lincoln’s Inn, however, had 
not ventured to suggest anything stronger than ‘mis- 
representation,’ while at the trial, until the judge’s 
protest, nothing had even been heard of but ‘unilateral 
mistake.’ If the word fraud were used a little more 
boldly there might be a good deal less occasion for the 
use of it.” 


LINCOLN ON THE COUNTRY CIRCUIT.—In 1854, and 
down to the commencement of the war, the circuit 
practice in Illinois was still in vogue, and the itinerant 
lawyer was as sure to come as the trees to bud or the 
leaves to fall. In and among these Mr. Lincoln was 
the star; he stood above and beyond them all. He 
traveled the circuit, attending the courts of Judge Da- 
vid Davis’ district, extending from the center to the 
eastern boundary of the State, until he was nominated 
for the Presidency. He liked the atmosphere of a court 
house, and seemed to be contented and happy when 
Judge Davis was on the bench, and he had before him 
the “twelve good and lawful men” who had been called 
from the body of the county to “‘well and truly try the 
issue.” In every county in which he practiced he was 
among his friends and acquaintances; he usually knew 
the most, and always the leading men on the jury. He 
was not what might be called an industrious lawyer, 
and when his adversary presented a reasonably good 
affidavit for a continuance, he was willing that the case 
should go over until the next term. He was particu- 
larly kind to young lawyers, and I remember with 
what confidence I always went to him, because I was 
certain that he knew all about the matter, and would 
most cheerfully tell me. I can see him now through 
the decaying memories of thirty years, standing in the 
corner of the old court-room, and as I approached him 
with a paper I did not understand, he said: “Wait un- 
til I fix this plug for my ‘gallis’ and I will pitch into 
that like a dog at a root.” While speaking he was 
busily engaged in trying to connect his suspender with 
his trousers by making a “plug” perform the function 
of a button. Mr. Lincoln used old-fashioned words, 
and never failed to use them if they could be sustained 
as proper. He was probably taught to say “‘gallows’’ 
and he never adopted the modern “suspender.”’— 
Judge Lawrence Weldon inthe New York Tribune. 
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